

















[ CHAPTER TWO ] )
i [ HIDEOUS CONSEQUENCEG” ]
th near where he was working hilling cor illi .. . )
day, she walked along a _u”. r> litated thought, an u mr on fact, William Hardy’s court-appointed counsel successfull
: il “An unpremeditate : pREE e e :
the south side of Blue Hil I shed court to reverse his client’s death sentence, 4 historic first wv -

. . her into a “gloomy thicket.” There, « ,
d him to follow her in sy » “deaf On December 2, 1806, Hardy,

m_zvc_mn.s cause 3
" he raped her. While she lay motionless on the ground,

an African American laborer, was in
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to her struggles, . ; S ; il . .I .

Battis M_B_ummm a heavy rock and repeatedly crashed it against her head. H %ﬁ”Q“ah:ﬁ__,:F‘__,_MH_”:N“.mhﬂu.:wﬂwn_uﬁmzn_ MzIEn%, PP
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below water." As he was being led from jail to the courthouse for trial, the ?&M&M&.
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Battis fled south toward Providence, but he was captured in Attlebor.
ough, ten miles short of his goal. Questioned by a justice of the peace, he
“readily confessed” to the rape and murder of Talbot. He was arraigned
and jailed in Dedham, awaiting trial. During the next several weeks a num-
ber of “respectable gentlemen from Boston and other neighboring towns”
visited him. He also shared his life story with a Dedham newspaper editor,
telling him he had been born in Boston to an interracial couple and that

rier reported, a skeptical black woman bystander said to Hardy and th
prison guard accompanying him, *“‘Har you Hardy—you no F..W.%n_.l :
fool! Why you no take "em down [S]tate street and shoot ‘em, den woWM”
clear”” ™

At trial, Hardy was found guilty. Before the court sentenced him to
death, however, his court-appointed counsel filed a motion in arrest of

judgment, claiming the court had erred because a single justice had ar-

shortly after his fifth .E_iamu. rmm father m_um_.aoznm the family, .wmmizm his rigned Hardy rathior than the tizes ox mers ARSI
mother to care for him alone. She taught him to read and write and ap- atite. The conrt stayed higsentence of Lok 5
prenticed him to a good master. But “youthful foibles™ led young Battis to . . s o and scheduled argument on
; . o the motion during its 1807 term. Senior defense attorney George Thatcher
F Sy .EEdQ.. argued the trial had been illegal and the court “cannot proceed to pass
.m.cE. Hﬂmﬁ_a iy _:m. nmvE.wﬁ _”w oy _um?_.n. ﬁrw SJC and v_n”m& sentence of death on William Hardy,” because Hardy was arraigned only |
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>k Q&n - 0 “.Gn__nnm .m:_m Eru_.n he awaited trial. EQ:.&E: for trials of capital offenses, the greater .Scaou uwon.E be used
Y i M“ém _ urt no:M :. m. his confession was <o_:=mma,_ that it may not be quoted by evil men in ?E_w disastrous periods of the
ool Eoﬂnw F..M:m on_w.v ea ,._,WM a E_mm&mw. .?83@ On:n_.w_ mp.&zm“ S.E:cziwm:: to abridge the citizens of their rights.” Co-counsel George
Y mumnu.ﬁnn 0 wmnr that Chief ._cmzn.m Um:m, &n_w&«n Blake, a thirty-eight-year-old trial lawyer and U.S. attorney mousgwmwnnwhm
sl bcﬁﬁvnm ; —w_ﬂmwmmm_ﬁ address to the prisoner.” Battis was %:.m, _u.zsaamm& Thatchers doatlils .&m.nnnuﬂ approach. .;a. E&Mufm&
The court intro annnw h“ Y : ) _uﬂ_c.a__nmm of the country,” he said, Em noﬂ.ﬁ.__nvoaﬁ social NHBEE
o A ¢ other important changes in capital proce- practices, argue for “strict construction” of capital punishment .
; attis. In Commonwealth v. Hardy (1807) the SJC of- .»:c:_nw General Sullivan rebutted Hardy’s argument, but he conceded,
E e _&m& two long-time practices and articulated a new rule “if there is a doubt, the life of the prisoner ought not to be taken.””
n§ oy Eﬁuﬂwﬁwuwvoﬁ a capital defendant’s character. mnnwﬁwn.n.rn .o_.:.nm Justice Theophilus Parsons, who brought to the SHM “Mv:;
S was at stake, the SJC noted it had a responsibiity tation as the “greatest living lawyer” in Massachusetts when he was ap-
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- counsel and to allow its procedural errors to be appealed- It Pointed to the bench in 1806, uled fo thedefense. Alough Hardy had










[ CHAPTER rwo |

76

k into the tavern to carry out his threat against E-:m?

Juded his argument by reminding the jury that “any reasonable
concluc s ) : sy . ,

ead them to acquit the defendant. This is not a mere rhetoy.

“put a well established rule.” Davis ugeq

he intended to brea

Shaw
doubt” mustl ]
ical flourish,” Shaw told the jurys
sout half of the ime Shaw
cording to Mary D
in danger, because the dc
ssing his death. He was guilty of murder, I¢
s when Davis sat down, Chief Jus.

ly al had used. Davis repeated the key facgg
only a
of the case. Ac
inside the tavern was
repeatedly struck Denegri, cat g |
doubt in the jurors mind
s removed it. There was no hint of ambivalence
dence. He stated matter-of-factly that

avis’s testimony, he pointed out, no gpe
yors were locked. Yet, Phillips

there was any
tice Parker’s instruction
in Parker’s interpretation of the evi
Denegri did not have any criminal intent when he returned to the tavern

and the entire episode would have ended without harm, except for the
“unfortunate suggestion” that he had a knife. The willingness to believe
Denegri was armed probably was prompted by the “dread our people
have of an Italian,” Parker stated. But without proof to sustain that cultural
bias, he urged the jury to discount that testimony. On the key question of
whether Phillips’s behavior manifested malice aforethought, the prerequi-
site for a murder conviction, Parker was equally blunt. “When a homicide
is committed the law implies malice,” he said. Specifically, the blow Phil-
lips dealt Denegri was a “sudden transaction” that fulfilled the definition
of malice aforethought.

The jury retired at two o’clock in the afternoon to deliberate Phillips’s
m_s and returned in less than an hour with a guilty verdict. On the follow-
ing day, Solicitor General Davis moved for a sentence of death. Chief Jus-
tice Parsons asked Phillips whether he had anything to say before sentence
was mB:o::n&. “I was led into it,” Phillips blurted out and then stood
weeping. Parsons praised the Massachusetts criminal justice system for
the protection it provided the defendant during his trial. Without irony
the chief justice told Phillips—wh e ,
ey mﬁm\lﬁwe ose troubles began when he came to the
S nmn :M“ —if he had been born and educated _:‘Hrn
e B MM < “.m est people have access to the mwc_.nm of light
der. —vEGbm then ﬁaﬂoﬂﬂn._nn_ e .:.Qe..« stand convioted o
neck until dead. Sentence was Mﬁﬁan. oA HHM
oftwenty thousand T ed out March 13, 1817, before a crow

Philling’ :
hillipss fate makes it clear that murder defendants had only 2 olim
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pance of wining an acquittal, despite changes made in capital :
’ following the n:mnczn_:. of the Massachusetts Constitug, Proce-

acts sresented by the prosecution and the court’s presumpti on, .H..._._m
?M:n_n ere formidable hurdles blocking capital mamzmm%awz ofimplieq
“__“_v:_. s¢ill, the four a_nﬁin_.,.. following the ratification of the ZHHnﬂw:m.an.
Constitution were 2 :_::m:.:a ._vQ.mog for the extension of rights to Q%MM
defendants. Using its Q..\..:m_.:::o:‘m,_ power, the SJC laid down new E_M“ of
Jaw that insisted official co nduct in capital cases measure up to a republi-
can standard of fairness, impartiality, and equality. Some people believed
the new commonwealth could not endure without the deterrent to crime
supposedly provided by capital punishment, and in the 1780 there was
an Orgy of state-sanctioned executions. Within a short time, however. law-
yers routinely insisted that arbitrarily imposed capital punishment h_:_ a
republican form of government were incompatible. Without taking a po-
litical position on that question, the court nevertheless transformed capital
procedure by putting in place extraordinary safeguards when the life of a
fellow being was at stake.

The SJC was especially careful to protect the nghts of African American
defendants, men and women freed by the ratification of the Massachusetts
Constitution. “When the liberty of one man was attacked [it was] tanta-
mount to an attack on the liberties of all,” counsel for a slave who brought
suit for his freedom in 1781 argued. Two years later at a criminal trial, Chief
Justice Cushing emphasized the same ideal. “The people of this Common-
wealth have solemnly bound themselves to each other—to declare—that
all men are born free and equal; and that every subject is entitled to liberty
and to have it guarded by the laws as well as his life and vncvn&.ss Baitis
and Hardy elaborated on this commitment.

In addition to the procedural rights outlined in the Massachusetts Dec-
_..w:mc_:: of Rights, the court extended to capital defendants 2 cluster of
rights articulated by rule. Capital defendants had the right to amAGARBEF ™
one senior and one junior counsel routinely were sm&mu&lnnmq Wi
Hardy’s trial, appointed counsel also argued motions and Rv%n
M__MWM__MF:&E before .rn. SJC when it sat as an w_u_.ua&u nc_._a. A ME“
sure Emﬂpn_mw had wrn. nght e madenliE _B?“._..n&._%; io )
had ﬁram the jury was wz.fmn-wr the defendant (but E....& Mn_... ahhe
i q,rMmE to an unlimited number of challenges aimed at POIet o

court also ruled that capital jurors must be fed and seques
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