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bill of rights, but he did not discuss the proposal relating to an estab-

"

lishment of religion. The section on religion read: “The civil rights of
none shall be abridged on account of religious belief or worship, nor
shall any naticnal religion be cstablished, not shall the full and equal
rights of conscience be in any manner, or on any pretext, infringed.”™

The term “national religion” has ambiguous connotations. It might
have meant quite narrowly a nationwide preference for one denomina-
tion over others or, mote broadly, preference for Christianity, that is,
for all Christian denominadons over non-Christian religions, Propo-
nents of a narrow interpretation of the establishment clause sce in the
word “national” proof of their contention that nothing more was in-
tended than a prohibition against the preterence for one church or
religion over others. Madison did not, at this time or when the proposal
was debated, explain what he meant by the clause “nor shall any na-
tional religion be established.”

Taken in the context of Madison’s recommended amendments, it
seems likely that “national” in this case signified action by the national
government, because his next recommendation proposed a restriction
upon the powers of the states: “No State shall violate the equal rights of
conscience, or the freedom of the press, or the trial by jury in cruminal
cases.””

In other words, the term “national” signified that the prohibition
against an establishment of religion—whatever that meaat—applied to
Congress only and not to the states. That is, Congress had no power to
enact an establishment of religion or to interfere with state establish-
ments. Perhaps the word “national” was superfluous, but Madison
aimed at allaying apprehensions on the part of those states that main-
tained their own establishments of religion. In any case, if there is any
validity to the argument that “national” signified the intention to pro-
hibit only the establishment of a single religion or sect, the fact remains
that the word “national” was deleted and does not appear in the final
version of the amendment, thereby indicating that Congress rejected
that intention and meant something broader by its ban on an establish-

ment of religion.

z. Ibid., 1:451.
5. Ibid,, 1:q52.
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Without debate, Madison’s recommendations for amendments were

referred for consideration o a select committee of the House, com-

posed of one member from each state, including Madison.* Although
we know nothing of the committee’s deliberations, which took one
wecek, its report to the House shows that Madison was the dominating

G _ . : :
gure because his proposed amendments rematned intact with but

slight changes in phraseclogy in the interest of brevity. From the pro-

posal on religion the committee deleted the clause on civil rights and
117 'l "

the word “national.” The proposed amendment then read: “No reli-

gion shall be established by law, nor shall the equal rig
be infringed,

= bts of conscience
I'he report of the select committee 1o the House merely
recommended a rcdrafﬁng of the ori

the changcs was included,

. The House, sitting as a Committee of the Whole, began and ended
its debate on the amendment on August 15. Our only account of the
debate, in the Ammnals of Congress, is more in the naturet of a condensed
and paraphrased version than it is a verbatim teport.® The account is
brief enough to be given here in full: ‘

Saturday, August 15
AMENDMENTS TO THE CONSTITUTTION

The House again went into 2 Committee of the Whole on the pro-
posed amendments to the constitution, M .
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Article L Section 9. Between paragra
“no religion shall be established by law;
conscience be infringed.”
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expression used in this paragraph. He apprehended that it was lia-
ble to a construction different from what had been made by the
committee. He feared 1t might be thought to have a tendency to
abolish religion altogether.

Mr. Vining suggested the propricty of transposing the two mem-
bers of the sentence.

Mr. Gerry said it would read better if it was, that no religious
doctrine shall be established by law.

Mr. Sherman thought the amendment alrogether uanecessary,
inasmuch as Congress had no authority whatever delegated to
them by the constitution to make religious establishments; he
would, therefore, move to have it struck out.

Mr. Carroll—As the rights of conscience are, in their nature, of
peculiar delicacy, and will little bear the gentlest touch of govern-
mental hand; and as many sects have concurred in opinion that
they are not well secured under the present constitution, he said he
was much in favor of adopting the words. He thought it would
tend more towards conciliating the minds of the people to the gov-
ernment than almost any other amendment he had heard pro-
posed. He would not contend with gentlemen about the
phraseology, his object was to secure the substance in such a man-
ner as to satisfy the wishes of the honest part of the community.

Mz, Madison said, he apprehended the meaning of the words to
be, that Congress should not establish a religion, and enforce the
legal chservation of it by law, nor compel men to worship God in
any manner contrary to their conscience. Whether the words are
necessary ot not, he did not mean to say, but they had been re-
quired by some of the State Conventions, who seemed to entertain
an opinion that under the clause of the constitution, which gave
power to Congress to make all laws necessary and proper to carry
into execution the consttution, and the laws made under it, en-
abled them to make laws of such a nature as might infringe the
rights of conscience, and establish a national religion; to prevent
these effects he presumed the amendment was intended, and he
thought it as well expressed as the nature of the language would ad-
mit.

Mr. Huntington said that he feared, with the genteman first up
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on this subject, that the words might be taken in such latitade as to
be extremely harmful to the cause of religion. He understood the
amendment to mean what had been expressed by the gendeman
from Virginia; but others might find it convenient to put another
construction upon it. The ministers of their congregations to the
Eastward were maintained by the contributions of those who be-
longed to their society; the expense of building meeting-houses
was contributed in the same manner. These things were regulated
by by-laws. If an action was brought before a Federal Court on any
of these cascs, the person who had neglected to perform his en-
gagements could not be compelled to do it; for a support of minis-
tess, or building of places of worship might be construed into a
religious establishment.

By the charter of Rhode Island, no religion could be established
by law; he could give a history of the effects of such a regulaton;
indeed the people were now enjoying the blessed fruits of it [in-
tended as irony]. He hoped, therefore, the amendment would be
made in such a way as to secure the rights of conscience, and a free
exercise of the rights of religion, but not to patronize those who
professed no religion at all,

Mr. Madison thought, if the word national was inserted before
religion, it would satisfy the minds of honorable gentlemen. He be-
lieved that the people feared one sect might obtain a preeminence,
or two combine together, and establish a religion to which they
would compel others to conform, He thought if the word nati‘(mal
.was .introduced, it would point the amendment directly to the ob-
Ject it was intended to prevent.

: Mr. Livermore was not satisfied with that amendment; but he
did not wish them to dwell long on the subject. He thought it
would be better if it was altered, and made to read in this manner,

that Congress shall make no laws touchin
the rights of conscience.

Mr. Gerry did not like the term national,
tleman from Vi

g teligion, or infringing

& proposed by the gen-
Tginia, and he hoped it would not be adopted .by the
House. It brought to his mind some Observations that had raken
place in the conventions at the time they were

s considering the
preseat constitution. It had been insisted upo

n by those who were
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called antifederalists, that this form of Government consolidated
the Unioa; the honorable gentleman’s motion shows that he con-
siders it in the same light. Those who were called antifederalists at
that time complained that they had injustice done them by the tde,
because they were in favor of a Federal Government, and the oth-
ers were in favor of a national one; the federalists were for ratifying
the constitution as it stood, and the others not until amendments
were made. Their names then cught not to have been distinguished
by federalists and antifederalists, but rats and antirats.

Mr, Madison withdrew his motion, but observed that the words
“no natonal religion shall be established by law” did not imply that
the Government was a national one; the question was then taken
on Mr. Livermore’s motion, and passed in the affirmative, thirty-
one for, and twenty against it.”

The debate as unreliably reported was sometimes irrelevant, usually
apathetic and uncleat. Ambiguity, brevity, and imprecision in thought
and expression characterize the comments of the few members who
spoke. That the House understood the debate, cared deeply about its
outcome, or shared a common understanding of the finished amend-
ment seems doubtful. Only 4 few members participated.

Not even Madison himself, dutifully carrying out his pledge to se-
cure amendments, seems to have troubled to do more than was neces-
sary to get something adopted in order to satisfy the popular clamor for
a bill of rights and deflate Anti-Federalist charges that the new national
government imperiled liberty. Indeed, Madison agreed with Roger
Sherman’s statement that the amendment was “altogether unnecessary,
inasmuch as Congress had no authority whatever delegated to them by
the constitution to make religious establishments.” The difficulty, how-
ever, lies in the fact that neither Sherman, Madison, nor anyone else
except Benjamin Huntington took the trouble to define what he was
talking about. What were “religious establishments”? Huntington of
Connecticut understood that government support of ministers or of
places of worship came within the meaning of the term. But what did

the sclect committee on amendments intend by recommending that

7. Annals, 1:757—59.
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“no religion shall be established by law”? Madison’s statement that the
words meant “that Congress should not establish a religion” hardly
showed the clarity for which we might have hoped.

On two occasions, however, he commented in such a way as to give
some force to the arguments of those who defend a narrow interpreta-
ton of the establishment clause. In his answer to Sherman, madce after
Daniel Carroll’s comment, Madison declared that the amendment was
intended to satisfy “some of the State Conventions,” which feared that
Congress “might infringe the rights of conscience, and establish a na-
tional religion. . ..” At the time he spoke, he had the tecommendations
from four states. That of New Hampshire, drafted by the same Samucl
Livermore who was present in Congress and took an essengal part in
the debate, was very much in Jine with his own thinking. But the recom-
mendations from Virginia, New York, and North Carolina used the
language of no preference. If Madison’s intent was merely to yield to
their requests, whatever may have been his own ideas on the subject, he
might have meant by “national religion” that Congzess should not pre-
fer one denomination over others.

That such was his intent seems possible in view of his response to
Huntington. The reporter present rells us of Madison: “He believed
that the people feared one sect might obtain 2 preeminence, or two
combine together, and establish 4 religion to which they would compel
others to conform. He thought that if the word national was intro-
duced, it would point the amendment directly to the object it was in-
tended to prevent.” Here Madison himself used the language of no
preference ot no preeminence. Yet we know from other evidence {rc-
viewed later) that Madison himself did not regard the element of pref-
erence as indispensable to the idea of an establishment of religion, If a#/
denominations combined together or if the government supported all,
giving preference to none, the result would in his mind have been an
establishiment.

Huntington’s ambiguous statement probably referred to the castern
states (contrasted with southern and middle) such as his own, Connect-
icut, \x_'herc taxes for religion were ¢uphemistically called “contribu-
tions™ and were regulated by parish bylaws. Huntington, therefore,

T . - =
8. Under Connecticur’s Toleration Act of 1784, non-Congregationalists
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probably expressed a fear thar state establishments might be interfered
with by Congress. If so, Madison’s reply makes sense, because he was
saying only that the proposed amendment restricted Congress but not
the states. Even his use of the language of no prefercnce makes sense if
construed as a reply in kind to Hundngton’s irenic reference to the
effects in Rhode Island of the lack of an establishment. That is, Madi-
son may have been saying, in effect, “What the people fear, Mr. Hunt-
ington, is not the situation in Rhode Island, which has no establish-
ment of religion, but that in Connecticut, where one sect has obtained a
preemincnce, or two, the Congregationalists and Episcopalians, have
combined together and compel others to conform.™ If this was what
Madison meant, then his use of the language of no preference revealed
one intent of the proposed amendment but not its only intent.
Livermore’s motion for a change of wording apparently expressed
what Madison meant by his use of the word “national” and satisfied the
Committee of the Whole. The proposed amendment, adopted by a
vote of 31 to 20, then read: “Congress shall make no laws touching
religion, or infringing the rights of conscience.” But a few days later, on
August 20, when the House took up the report of the Committee of the
Whaole and voted clause by clause on the proposed amendment, an
additional change was made. Fisher Ames of Massachusetts moved
that the amendment read: “Congress shall make no law establishing
religion, or to prevent the free exercise thereof, or to infringe the rights
of conscience.” Without debate the House adopted Ames’s moton by
the necessary two-thirds vote. Apparently the House believed that the

who wished to be exempt from the tax for the support of the town Congrega-
donal Church could pay their tax to the church they regularly attended, after
obtaining a certificate proving that they “confribmted their share and proportion
to supporting the public worship and ministry thereof. . . " See M. Louise
Greene, Development of Religions Liberty i Connecticut (Buston, 1905}, p. 372. The
uge of “contribution™ as 2 enphemism or synonym for “tax” appeared in other
states as well. In Virginia, for example, the resolution of the state legislarure
designed to carry out 2 motion for a general assessment for religion provided
“That the people . . . ought to pay 2 moderate tax or contribution annually, for
the support of the Christian seligion. ...” Quoted in H. ). Eckenrode, Separation
of Charch and State in Virginia (Richmond, Va., 1910}, p. 86.
. Aunals, 1:796.
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draft of the clause based on Livermore’s moton might not satisfy the
demands of those who wanted something said specifically against es-
tablishments of religion. The amendment as submitted to the Senate
reflected a stylistic change that gave it the following reading: “Congress
shall make no law establishing religion, or prohibiting the free exercise
thereof, nor shall the rights of conscience be infringed.”

The Senate began debate on the House amendments on September
3 and continued through September 9. The debate was conducted in
secrecy, and no record exists but the bare account of motions and vores
in the Senate Journal According to the record of September 3, three
motions of special interest here were defeated on that day.” These
motions restricted the ban in the proposed amendment to establish-
ments preferring one sect above others. The first motion would have
made the clause in the amendment read: “Congress shall make no law
establishing one religious sect or society in preference to others.” After
the failure of this motion and of another to kill the amendment, a new
motion was made to change it to read: “Congress shall not make any
law infringing the rights of conscience, or establishing any religious sect
or society.” The final defeated motion restated the same thought dif-
ferently: “Congress shall make no law establishing any particular de-
nomination of religion in preference to another.” The Senate then
adopted the language of the House: “Congress shall make no law es-
tablishing religion.”

The failure of these three motions, each of which seemed to exXpress
a narrow mntent, and the Senare’s adoption of the House version prove
that the Senate intended something broader than merely 2 ban on pref-
crence to one sect. Yet if anything is teally clear about the problem of
“meaning” and “intent,” it is that litde is clear; when the Senate re-
turned 1o the clause six days later, it altered the House amendment to

read: “Congress shall make no Jaw establishi

ng articles of faith or a
mode of worship,

or prohibiting the free exercise of religion.” Like the

0. Jonrnal of the First Session of the Seriate of the United States (Washington, D.C.,
1820}, p. 70. The modern scholacly

: | : edition is Linda Grant De Pauw, ed., Doc-

rzmr;a'g' History of the First Fedoral Congress of the United States of Anerica, 3 vols.

I(_Elialurr,mrc, Md., 1972); see vol. 1, Senate I ogisiutipe Journal, p. i51; for the
ouse’s adamance, see vol. 3, House of Reprecentatipes Journal, p. 228,
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three previously defeatred motions, this one had the unmistakable
meaning of Jimiting the ban to acts that prefer one denomination over
othets ot that, o put it simply, establish a single state church,"

Appearances can be deceiving, however. A Baptst memorial of 1774
had used similar language: . . . the magistrate’s power extends not to
the establishing any articles of faith or forms of worship, by force of
laws.” Yet the Baptists, who advocated separation of government and
religion, opposed nondiscriminatory government aid to all scc.ts.—
proving oace again how misleading language can be.'” To Baptists, if
law did not extend w0 articles of faith, no establishment of religion was
possible. And, 2s the 1780 returns from Massachusetts towns showed,
people who ¢ndotsed the principle that no denomination should be
subordinated to any other of that no denomination should have prefer-
ence of any kind favored separaton of church and state.’’ In short,
nonpreferentialism could signify voluntarism or the private support of
religion.

The Senate’s wotding provoked the House to take action that made
ifs intent clear, as the next step in the drafting of the amendmcat rc-
vealed. In votng on the Senaw’s proposed amendments, the House
accepted some and rejected others, including the Senatc’s article on
religion, ‘To resolve the disagreement between the two branches, the
House proposed a joint conference committee. The Senate refused to
recede from its position but agreed to the proposal for a conference
committee, The committee, a strong and distinguished one, consisted
of Madison as chairman of the House conferees, joined by Sherman
and Vining, and Ellsworth as chairman of the Senate conferec:s, joined
by Paterson and Carroll. Four of the six men had beer influential ment-
bers of the Constitutional Convention, The House members of the
conference flatly refused to accept the Senate’s version of the amend-

11. fournad of First Session, p. 77, De Pauw, ed., Dammmmp' Hittory, 1:166.

12. For the Baptist statement in a memoial to the Continental Congress of
October 1774, see Alvah Hovey, The Life and 1imes of the Reverind lsaat Backus
(Boston, 1858), p. z09; the entire document COVErs pp. 204—10.

13. See above, chap. z, note 9 and related text. Sce also below, chap. 5, no_tes
5358 and related text, for additional examples of the language of no prefer-

ence being used to mean no government atd whatever.
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ment on religion, indicating that the House would not be satisfied with
mercly 2 ban on preference of one sect or religion over others. The
Senate conferees abandoned the Senate’s version, and the amendment
was redrafted to give it its present phraseology. On September 24,
Ellsworth reported to the Senate that the House would accept the
Senate’s version of the other amendments provided that the amend-
ment on religion “shall read as follows: Congress shall make no laws

respecting an establishment of religion, or prohibitng the free exercise

thereof”™ On the same day, the House sent a message to the Senate

verifying Ellsworth’s report.’* On the next day, Seprember 25, the Sen-
ate by a two-thirds vote accepted the condition laid down by the
House.* Congress had passed the establishment clause.

The one fact that stands out is thar Congress very carefully consid-
ered and rejected the wording that seems to imply the narrow inter-
pretation. The House’s rejection of the Senate’s version of the amend-
ment shows that the House did not intend to frame an amendment that
banned enly congressional support of one sect, church, denomination,
or religion. The Senate three times defeated versions of the amend-
ment embodying that narrow interpretation, on a fourth vote adopted
such a version, and finally abandoned it in the face of uncompromising
hostilicy by the House, The amendment’s framers definitely intended

something broader than the narrow interpretation that some judges

and scholars have given it. The amendment reflected the fundamental
fact that the framers of the Constitution had not empowered Congress
to actin the field of religion. The “great object” of the Bill of Rights, as
Madison explicitly said when introducing his draft of amendments 1o
the House, was to “limit and qualify the powers of Government™ for
the purpose of making certain that the powers granted could not be
exercised in forbidden fields, such as religion.

Madison also wanted to limit the state governments. He
some states had no bills of rig

belicved that the states const

knew that
bts and others “very defective ones.” He

tuted a greater danger to personal liber-

14. Jonrnal of the First Seision, p, 86.
15. Ibid,, p. 87.
16. lbid., p. 88; De

Pauw, ed., Dommenfag; Histery, 1:186, 189,
V7. Annals, 12454,

Iga.
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ties than the new national government. Accordingly, he proposed an
amendment that read: “No State shall violate the equal rights of con-
science, ot the freedom of the press, or the trial by jury in criminal
cases.” He argued that the states'would likely 2buse their powers if not
controlled by “the general principle, that the laws are unconstitutional
which infringe” the people’s rights. When a congressman moved
strike the proposed restriction on state powers, Madison carried the
House by the necessary two-thirds majotity atter be argued that this
was “the most valuable amendment in the whole list.” The amendment
was defeated, however, in the Senate. Had the Senate passed 1t, 2 con-
stitutional basis would have existed for interpreting the rights of con-
science as being contradictory 1o establishments of religion. Such an
interpretation had to wait until long after the Fourteenth Amendment
imposed resttictions on the states. In any case, Madison’s advocacy of
his “most valuable amendment” shows that the principle of federalism
was by no means the main force behind what became the First Amend-
ment. '

The history of the drafting of the establishment clause does not pro-
vide us with an understanding of what was meant by “an establishment
of religion.” To argue, however, as proponents of a narfow interpreta-
tion do, that the amendment permits congressional aid and support to
religion in general or to all denominations without discrimination i(?ads
to the impossible conclusion that the First Amendment addcd. to C,orf—
gress’s power. Nothing supports such a conclusion. Every bit of evi-
dence goes to prove that the First Amendment, like the others, was
intended to restrict Congress to its enumerated powers, Because Con-
gress possessed no power under the Constitution to legislatf: on mat-
ters concerning religion, Congress has no such power evenin the ab-
sence of the First Amendment. It is therefore unreasonable, even
fatuous, to believe that an express prohibition of power—"Congress
shall make no law respecting an establishment of religion”—vests or

creates the power, previously nonexistent, of supporting religion by aid

(8. Madisors speech to the House, Jure 3, 1789, is con\vcr?ientl)v reprinted
in The Bill '?f Rights: A Documentary History, edited by Bernard Scl‘lwartz,‘ z vn]?s..
(New York, 1971), z:1027, 1033, 1113; pp. 114538 treat the Bill of Rights in
the Senate.
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to all religious groups. The Bill of Rights, as Madison said, was not
framed “to imply powers not meant to be included in the enumera-
tdon.”?

Litde or no new light on the meaning of the establishment clause
derives from the deliberations of the state legislatures to which the
amendments to the Constitution were submitted for ratification. Rec-
ords of state debates are nonexistent; private correspondence, news-
papers, and tracts provide no help.

The admission of Vermont to the Union made necessary the ratifi-
cation by eleven states. Nine approved the Bill of Rights within six
months. The four recalcitrant states that by mid-1790 had not yet taken
action on the proposed amendments were Virginia, Massachusetts,
Connecticut, and Georgia; indeed, the last three states took no action
until 1939 when, on the sesquicentennial anniversary of the Constitu-
tion, they belatedly ratified the Bill of Rights.2? .

Of the three states that failed ro ratify the Bill of Rights until 1939,
Georgia took the position that amendments were unnecessary until
experience under the Constitution showed the need for them. Con-
necticut’s lower house voted to ratify in 1789 and again the following
year, but the state senate, apparently in the belief that the Bill of Rights
was superfluous, adamantly refused. Yankee Federalists in the state
seem to have thought that any suggestion that the Constitution was not
perfect would add to the suength of the Anti-Federalists. The same
sr:.ntiment prevailed in Massachusetts. There Federalist apathy to the
Bill of Rights was grounded on satisfaction with the Constitution as it
was unamended, while the Anti-Federalists expressed more interest

19. James Madison to Thomas Jefterson, Oct.
Hurchinson et al, eds., The
1962—), t1i297.

20. David M. Matteson,

17, 1788, in William ‘1.
FPapers of James Madison, ser. in progress (Chicago,

witpke . “The Organization of the Government under the
onsti + story of the Formati, wi
wwtion,” in Histery of the Formation of fhe Union ander the Constitution, di-

rected by Sol Bloom (Washington, D.C., 1943}, pp. 316—19. Robert A. Rut-

landI,%Tbe Birth of the Bill of Rights, 1776— 1791 (Chape! Hill, N.C.., 1955), Pp. 213~
1\81, C;nard Schwartz, ed., The Bilf of Rights: A Documentary History, 2 vols.
1 I(.“ ork, 1971), 211 171-1203, conveniently collects the primary soutces on
ratification. ;

21. Matteson, “Otrganization of the Government,” pp. 325-28
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in amendments that would weaken the national government and
strengthen the states than in protecting personal liberties, The Bill of
Rights was caught between conflicting party interests, and as a resuit
Massachusetts failed to take final action on the proposed amendments.
The lower house adopted most amendments, as did the upper; both
approved of what became the First Amendment, the Sccond through
the Seventh, and the Ninth, but a special committee dominated by
Anti-Federalists urged that all the amendments that Massachusetts had
recommended when raufying the Constitution should be endorsed
again by the state before it finally concurred in the proposals from
Congress, Jefferson, the secretary of state, belicved that Massachusetts
had ratified, bringing the number of ratifying states to the necessary
ten, but a Massachusetts official, replying to Jefferson’s query, stated,
“It does not appear that the Committee ever reported any bill.” Thus,
because of the inacdon of a committee charged with reconciling the
measures taken by both houses, Massachusetts failed to approve of-
ficially the Bill of Rights.?

The ciscumstances surrounding ratification in Virginia are of par-
ticular interest. The state senate held up ratification for nearly two years
while Anti-Federalists artacked the amendment as inadequate. The
cight state senators who opposed it explained their vote publicly in
these words:

The 3d amendment {the First Amendment| recommended by Con-
gress does not prohibit the rights of conscience from being vio-
lated ot infringed: and although it goes to restrain Congress from
passing laws establishing any national religion, they might, notwith-
standing, levy taxes to any amount, for the support of religion ot
its preachers; and any particular denomination of [Clhrisdans
might be so favored and supported by the General Government, as
to give it a decided advantage over others, and in process of time
render it as powerful and dangerous as if it was established as the
national religion of the country. . .. This amendment then, when

2z. Thomas Jefferson to Christopher Gore, Aug, §, 1797, in Documentary
}f}}!g;y .r}f the Canititution t;f the Dinited Mates @( America, 1786—r¥70. "{)gﬁ;"fdjmw
Records, Manuscripts and Rofls Deposited in the Burean of Rolls and Livrary of the
Depariment of State, 5 vols. (Washington, D.C., 1894~1905), §:177.
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considered as it relates to any of the rights itis pretended to secure,
will be found totally inadequate, and betrays an unreasonable, un-
justifiable, but a studied departure from the amendment proposed
by Virginia 2

Taken out of context and used uncritically, this statement by the
eight Virginia senators supposedly proves that the establishment clause
had only the narrowest intent of nonpreferentialism, that the Virginia
legaslators so understood it, and that the state eventually approved of it
with only that narrow intent attached. The conclusion is deawn that the
amendment did not purport to ban government aid to religion gener-
ally or to all denominations without discrimination. However, exam-
ination of the intricare party maneuverings and complex motives in the
Virginia ratification dispute sheds a different light on the senators’
staternent,

Virginia’s And-Federalists, led by Patrick Henry and US. senators
Richard Henry Lee and William Grayson, had opposed the ratification
of the Constitution fora variety of reasons, Chief among these was the
belicf that the Constitution established too strong a central govern-
ment at the expense of the states, For example, the Anti-Federalists
wanted amendments o the Constitution that would restrict Congress’s
commerce 4nd tax powers. The same people led the movement for
amendments that would protect personal liberties, but many cried out
against the absence of a bill of rights more for the purpose of defeating
the Constitution than of actually getting such a bill of rights.

23. forrnal of the Senate of the ¢ ommonwealth of Virginia; Begun and Heid in the City
of Richmand, on Monday, the 182h Day of October, . . . 178y fbinder’s tide, Jaurnal of the
Senate, 1785 to 1790] (Richmond, va., 1828}, p. 62. Quoted by Joba Courtney
Murray, “Law or Prepossessions,” and quoted by Edward 8. Corwin, “Su-
preme Court as National School Board,” Zaw and Contensporary Problems 14
(Winter 1949): 43, 12, respectively, The starement by \
tors was revived and quoted by an advacate of the narrow interpretation of the
cstabiishmcnt—of-rr:ljgion clause in “Bricf for Appellces,” PP s1—354, filed in
the case of MeCalliow 5, Board of Education, 333 1S, 203 {1948). Both, Murrﬂ\'
and Corwin, who were wrong, quoted the brief rather than Journal of the Eer.rm;e
ns on this matter from the brief alone without inves-
€ starement by the eight senators,

y the eight Virginia sena-

tigating the context of th
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When Congress had considered amending the Constitution, the
Anti-Federalists sought to secure amendments that would aggrandize
state powers, but in this effort they failed. In the ratification contro-
versy, thercfore, the strategy of Virginia’s Anti-Federalists hinged on
the defeat of the proposed Bill of Rights in order to force Congress to
reconsider the whole subject of amendments. The Federalists, on the
other hand, eagerly supported the Bill of Rights in order to prevent
additional amendments that might hamstring the nadonal govern-
ment.

On November 30, 1789, Virginia’s lower house, dominated by the
Federalists, quickly passed all the amendments proposed by Congress
“without debate of any consequence.”* But the oppositon party con-
trolled the state senate. “That body,” reported Edmund Randolph to
Washington, “will attempt to postpone them [the amendments); for a
majority is unfriendly to the government.” As a member of the Vir-
ginia lower house repotted to Madison, the state senate was inclined to
feject the amendments not from dissatisfaction with them but from
apprehension “that the adoption of them at this time will be an obsta-
cle to the chief objection of their pursuit, the amendment on the sub-
ject of direct taxation.”® As Randolph had predicted, the senate, by a
vote of 8 to 7, did decide to postpone final action on what are now the
First, Sixth, Ninth, and Tenth Amendments until the next session of
the legislature, thereby allowing tme for the electorate to express itself.
It was on this oceasion that the eight senators in quesdon made their
statement on the allegedly weak Bill of Rights by presenting themselves
as champions of religious liberty and advocates of separation between
government and religion.

Madison remained unwotried by this tacde, confidently predicting
that the action of the senators would boomerang against them. “The

24. Edmund Randolph to George Washington, Dec. 6, 1789, in Dacunentar;
History . . . Department of State, §:222—23.

25, Ibid.

26. Hardin Burnley to James Madison, Dec. 5, 1789, in Madison Papfr.r,
12:460. See also James Madison o George Washington, Dec. 5, 173?, in ibu.ﬂ.,
12:459; Lrving Brant, James Madison, Father of the Coastitution (Indianapolis,

1950), pp. 286, 491 (0. 15).
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miscarriage of the third ardicle [the First Amendment], particularly, will
have this effect,” he wrote to George Washington.?’ His confidence is
explainable on several counts. First, he knew that the First Amendment
had the support of the Baptists, the one group most insistent upon
demanding a thorough separation between government z0d religion.*
Second, he knew that the eight senators did not come before the clec-
torate with clean hands. Like Henry and I.ce, who laid down their
strategy for them, they had consistently voted against religious liberty
and in favor of taxes for religion. Their legislative record on this score
was well known. By contrast, the seven senators who favored ratifica-
ton of the First Amendment had stood with Jeflerson and Madison in
the fight between 1784 and 1786 against a state establishment of reli-
gion and for religious liberty.?” Finally, Madison reasoned that the state-
ment by the eight senators was an inept piece of propaganda with little
chance of convincing anyone because it was so obviously misicading
and inaccurate. The eight senators alleged that “any particular denomi-
nation of Christians might be so favored and supported by the general
government, as to give it a decided advantage over others”—a con-
struction of the First Amendment that not even proponents of the
narrow interpretation would accept—and they also asserted that the
amendment “does not prohibit the rights of conscience from being
violated ot infringed”—despite the positive statement in the amend-
ment that Congress shall not abridge the free exercise of rebgion, It is
absurd to argue that “in the search for the intentions of the Founding
Fathers as embodied in the First Amendment, the statement of the
Virginia Senate is probably the most revealing extant document,” [r is
difficult to believe that those who rejected the establishment clause
understood it better than its framers, that the Anti-Federalists knew
better than Madison and his cohorts, and that those who supportted an

z7. Marteson, “Organization of the Government,”
Madison to George Washingmn, Now. zo, 1789,
28. Madison Papers, 12:45 3.

Pp. 321—22; James
in Madison Papers, 1 2:453.

29. Sce Brant, Javses Madssan, PP- 280—87, 491 n. 16, for the voting records.

30. Chester ). Anticau, Arthur T Downey, and Edward C. Roberts, freedom

from Federal Establishment: Formation and Larly History of the First Amendmwent
Religion Clanses (Milwaukee, Wisc.

> 1964), p. 145,
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establishment of religion in Virginia revealed the criteria for interpret-
ing the limitation on Congress’s powers. Moteovet, the amendment
proposed by Congress banncd a law even regpecting an establishment;
the amendment proposed by Virginia and endorsed by the eight sena-
tors was framed in nonpreferendalist language—no preferenet to one
sect over others, and was therefore not nearly as protective in its text as
the amendment propused by Congress.

In the end, Madisoir’s confidence proved justfied. On Decembet 15,
1791, after a session of inaction on the Bill of Rights, the state senate
finally raufied without a recorded vote. In the context of And-Federal
ist maneuverings, there is every feason to believe that Virginia sup-
ported the Fitst Amendment with the understanding that it had been
misrepresented by the cight senators. There is no reason to believe that
Virginia ratfied with the understanding that the amendment permitted
any government aid to religion.

What conclusions can one come ta, then, in connection with ragfi-
caton of the First Amendment by the states? In Virginia, the ohe state
for which there is some evidence, we can arrive only at a negative
conclusion: the narfow interpretation of the establishment clause is
insupportable. In nine other states there was perfunctory ratification,
with no record of the debatcs, and in the remaining three states there
was inaction. Thereforg, it is impossible to state on the basis of ratifica-
tion alone the general understanding of the establishment clause. But
the legislative history of the framing of the clause demonstrates that
Congress rejected a narrow or nonpreferentialist intent. And that his-
totry, secn in the context of the drive to add a bill of rights to the
Constitution in order to restrict the powers of the natonal govern-
fhent, proves that the framers of the cstablishment clause meant to
make explicit a point on which the entire nation agreed: the United

States had no power to legislate on the subject of religion.



