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g6 COMBMENTARIES 6N THE CON»‘STITU‘I’ION. [Sec. 61—y
_— T — A

the questions relating to the light-house srstemi of Australiu, gy Further having asee,.
tained that in many cases lighes wen oozt needed iy ple enlonies Pissessing the staallegt,
popnlation, this Conference is of opinion that the fugigee srection ang Maittenancy of
light bouses shauld be conducted under & Federal EYRem, wherchy gl 2630 would pe
Proportionately borne by the colunies 1t WIS Do Lererfeer join sueh Federagio,
tpon a papulation hasis,

3l (vil.) Astronomical and neteorologicaltt

observs-
tions :

Hrsronioar, NorE—These worls were first ingerted ot the Adeluide
Tn Committes Mr, Rein Questioned the wevessivy of retiining them,
was agrearl to.  (Cony, Deh,, Adel,, T T}

sessian, 1897,
bug the sub-clanze

§ 471, « Astronomical, &¢.”

“It iz very desiralle that we shoubi fave unifoemiry thrgbont Sustralia with
regard to these things. I ain not mucl winldesd to 1he astrenoemiical, hut, jy resnn] po
tho mutenrologieal ohservations, it is nist sl it thon. RN unitormity
theotighout Anstralia, () wformer veegsion | Prinsted vt thag vneaf g Theest, thsvrvers,

Ir. r:'agge. Was Very anxions wu shogi Iy £haese shavevitione in Tasmania, Theve
was oo ohligaiien on (e paart of the Fisnianian Biewertment o estuidish thest obsypvs.
tions on Monpt Wellington, bt thee 53 senrrad consepans of s1RniN Akony the hest
men that thes; observalions wonld Ly invalvabide 1y Yartrabing Wiy siuaghi the CGovery.
mant of Tasnunnin bhe eallud I L0 tuetet e e penedid sipe f 1o kiml when jt js ardmittod
by the best men in Austeadin. wund eJeew Ty that Viwse heervations wiatid be of nigre
value to Austeutia than thuy vauld b 1 Tasmunin, wisici Bappens 1o b (e Jsition
from wlhicly they eoubl he taken ? [ thepe- 4o ity thing whisks CRHE i b e stiliject of
a Commonweaif], Luw, it is these ol viations, which will ok dly prove of grea
value to shipping and otler Bterists of Agsingliy, Ee L Abiore, oy, Db, Adel,,
1897, p 775-8.)

“ With Tegard to )y astronneieal ahservations it iy Yery im
be under Federa| malgenent,  Take the g of g Uil
bime,  There we have an observatory Uirveswivh which [ sppreiiend is the olijef
northern ubservatory of the empire,  There {5 40 vhee Ty tary iy Dubbin, amt another in
Edinbuargh, hotl, admirably mangse Bstitwlions, bur we e bewr of them contlieting
with the observatory at Greenwich, which mainiaine the peremiomnt position in the United
Kingdom. The same is the ease with the Waslinggon vhERECS Gy of tie Undred Btares,

2 wlso we should have an observatory in the Lommonwinith widel, shouhi rank befora
the otler observatories, It cummends frself o oar intellivence that there should be a
federal observatory, to take brecedence over urhier b wries. I think there ars
obvious rensons that the meteorologival vhservationg shea i be: placed under ane genersl
control, and I trust that the Convention wili nat S b the Clause as §t stands.™ flr,
C. H tGeant, [ poT7E)

{HArtAnT that they shonl
Kingdoan ay the present

91, (1%.) Quarantine™ -

Hisrorioar Norg,—-- fRarantive and the establshmen: &zl nmintenance of marine
hospitala™ is specified in sec. 91 o phe British Nurth America set {sub-s, 1G).
“ Quarantine ™ wag one of the subjects whish mizht be referped sy the Federal Couneil of
Australasia under the Act of 1883, It was included in the Cam momweslth Bill of 1861,
and in the Adelaide drafy of 1587, At the Sxdney session, Mr, B, K. &'Connor thonght
the sb-elause ghould be restrieted 1o infection from patside, and moved to substitute
“ Public health jn relation to jnfecting in maNtazion frony gatside the Commenwealth,”
This was negatived by 1% 10 13 vores, {Conv. Deb, Raed,, IvaT, np. 107184
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§ 172. “Quarantine.”

Scur —Quarantine was originally the term of forty days, during which a ship
nrrivitg in port, and suspected of being intected with & malignant or contegious disease,
was requived to remain isolated and was forbidden all utercourse with the shore. Hence
it caams to mean restraint or Inhibition of intercourss; also the place where the infocteil
ot prokibited vessels were atationed. With the expansion of sanitary science and legis-
Iation, quarantine lias acguired o much wider signification than that which it first
possessed. . It is now comprehensive enough to cover any forced stoppage of travel, or
of transit, ar of communication, as well as compulsion to rsmain at a distance, or ina
given place, without intercourse, on aceount of any malignant, contagious, or dangerous
diseass on land as well as by sea.  (Webster’s Internat, Dict.)

QUARANTINE 1x THE UsirEn Srates.—Lhe Constitution of the United States of
Amevics does not exprossiy confer on Congress jurisdiction to deal with quarantine.
Laws relating to quarantine may, altheugh not so intended, aparate 28 2 regulation of
trade aud coinmerce. Congress, like the Federal Parlisment, has the exclusive power
to meguiate interstate and foreign commerce. Hence it follows, that inasmneh as
quarsnbine regulation necessarily involves temporary interference with sl restraint of
ths movements of contmeres, and of those engaged in it, the power of the States to deal
with quarantine, although not taken from theny and handed over to Congress, is strictly
spesking very limited. In practice, however, the Stutes pass quarantine regulations
until Congreas shall havs interposed by independent legistation over the subject, ar shall
hove forbidden State laws in relation thereto. So far Congress has not passed laws
inconsistent with State quarantine laws; on the eontrary it has edopted some of the
Btate Iaws bearing on bhe subject. (Morgan's Steamship Co. n. Louisiona, 118 U8,
454.)

QuanasTivg Usper THE Costmorwrarmi —The Fedoral Parlismoent hus veceived
cloarer and fuller grant of power ralating to guarantive than Congress. It is given to
Congress by implication ; it is couveyed to the Federal Partiament divectly. Out of that
sxpress grant amplifications and developments may flow which eonld not have been
evelved from an implieation. The Tederal Parliament may deal with quarantine without
referonca to the intavesis of trade and comnerce, but as an independent yuestion heving
vegard to the senitary condition and welfare of the Commonwealth as a whole. 1t will
be able to provide for the isolation, segregntion, remedin] and preventlive treatment of
enimels and plants and their diseases whevever found within the Commonwealth. It
wonld probably be able, if deemed desirable, to grapple with such problems as the tiok
plague or a phyiloxers pest, in stamping out which the whole of Aastralin is interested.
Such & power would only be exercised in cases of universal interest and of far-reaching
importonce, and for the purpese of reinforcing and not superseding the ordinary sanitary
laws, institutions and aunthorities in operation within the respestive States.

Oavapray Cages, By the Canadian Constitution, sec. 91, sub-seo. 11, the Dominion
Parliament hus exelusive jurisdiction over guarantine and the establishment and main-
tannnce of marine hospitals. In Ringfret v. Pope, 12 Quebec L.R. p. 308, it was held
thet, the preservation of the public health within the Pravinea was 2 matter of merely
local or private neture which, by sec. 82, sub-sec. 16, is exclusively within the jurisdiction
of the provingal legislatuve. Cross, J., dissented from this decision, so far as it
eoncerned the establishinent of 2 central boaed of health with a system of subordinate
boards, He said :—** Although the provineial legislature might make and enforce police
regulations directly, or by giving that power to ba exeonted by the municipalities so as
to promote health within tlieir several jurisdictions, or deal with the subject in 2 sense
that was purely loeal, the Dominion legiglature could deal with it in a general sense, and
take appropriate measures o prevent or mitigate an epidemic, endemic or contagious
disease, with which the Dominien, or any part of it, was threatened.” In 1869 & Bill
providing for vaceination was not procesded with in the Dominien Parliament, as it was
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considered doubtful if i was within its Jurisdietio,, {Bourinos l’arliamentar_-,- Pmcadum
andl Practice, 2nd gl p. 674, citing Com. Dt 1869, 1 64, Sen, Deh, 1479, P 47,
Lefrog, p. 638,

The Legislature of British Colunihia Passed an Aok ehabling the Corporation of
Vaucouver to make by-laws far- regulating, with & view ¢ Preventing the sprese of infeg.
tious disease, the entry and departure of ships at the pore of Vancouver, and thelandiy,
of passengers and cargoes from ships or from railroad cars, Ip the case of the Canadiap
Pacific Navigation Co, ». The City of Vancouver, 2 Brit, Colwnb. 193, it wag held thyy
this was not an infringement of the Domirion power to regulate trade apg Conmerpe,
But recording to the veport of Siv John Thompson, Ministop of Justice of Canads, dptey
28th January, 1839, respecting the Nova Seotip Aets of 1859, authorizing the Governgp
in Counei] to regulate *“ with 4 view of preventing the spread of infections Jiseass, the
entey or departare of bosts or vessels at the different Ports or plices in Naoyy Scotig,
and the report of the aame Minister, date] 218t March, 1581, o0 the Manitohy Aot
respecting the diseases nf animals, it weould seem that, in the upinion of the federa)
authorities of Canada, such tewislation is yn invasion of (e Losisinian power oygy
qnarantine.  “The Britiul Nurtls America ACLT suvs Rir oyl Thonipson, “ iefveg
exclusive legislative power o the Paclinnient of Canarda jy respect of fuarantine,
navigation anil shipping.  Je would eleay] ¥ et B snpetent for g, Peovineial lerdslatyee
to make an ennetuent relating (o the areival of vissstls, vodiies, PASSEDZETS o earyoey
from places autside thy urovines, but it may he Uhag proavineisl conteat may be exepeiged
in relation to transport from one portof the Prvines 1y g nuther, subjoct, of “ourae, ty
any vegulation on the sulject of quarantine by the fadernd withurity,

——

51. (x.}) Fisheries™ iy Australian waters beyond terri.
torial liinigst® .

Hrarogrrear Nore. —See. 01 of (e Lritish North Anuevjen Actepowers the Palig.
ment of Canada to make laws s by v voa=t amd nluml tislerios (snls, 3],
‘' Fisheries in Australasion waters Beyoud tereitarial Jimivs was sne of the ilependen
legislative powers of the Fedeeal Council, ninder ti At OF 1855 1l the suh-clinse in
its present form wag inserted i the Comnmonwoenlth Lil) of 8 Inthe Adelaide draft
of 1897, it was adoptel, with the wcdition of (e wurids uwl fn opivers which Aow
Shrough or in two Or more States.” Ip Cutimtitten thise adilad wards were utnitted,
{Conv, De., Adel, pp 77683 At the Svdiey fessiun, My, Kinsston sugested
“* Australasian * fop Australian, and njsg the inzertion of some tefindtion of Austealagian
Waters ; but no amendment, was moved. ((onv, Delr., Sy, 1307, e 107840 At the
Melbourne session, pfter the fivst veport, Ay, Barvton meved an amenriment to make the
sub-clause read * foq Hsheries in Austvalian waters.” 3y Kingston and others, how-
ever, pointeid ot tie necessity of express Wonis, in order to give Power autside terri-
torial limits, and the amendment, by general consent, was negatived,  {Conv, Deh,,
Melb., pp. 1855.5.4,)

§ 178, « Fisheries.”

A fshery, at common law, is 2 righe incidental wnl conexed o the lordship or
ownership of the soil gver which the waters, the hnbitat of tim iz, fow.  On the sen
co2st, within three miles of the shore, and iy, the bays, wrma, rivers, and ereeks con-
1seted with the sea and withi, the tidal pulsation, fsheries abe presumed to belong to the
Srown, which can dispnse of the tight 1o private Persons by license or lease, In non-
idal waters it is Presunied that the fisherigs belung 1 the persons wiwe own the ripariag
ands over which Jthe waters flow, or the fand aeljanent therer,, iMurphy & Rysa,
568, Ir. Rep. 2 (.1, L3} At common law, thevefure, the right of the public o fish
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The Governor of a aolony, though Leaving the title of ¢
invested with the cunimarid of Heyp Majesty’s vegular
appointment. He is not entitled to take the immediate divection of military eperations,
ury exeept in cases of urgeng hecessity, to communicate officially with subordinage
military officers,  (Heviseld Regulatious,

vloninl (hiice List, 1892, 1. 301}

Transier of certain de partments,

69. On a date or
General after
tollowing

dates to be proclaimed by the Governor.
the establishment of the Commonwealth, the

departments of the public serviee in each State shall
become transferred™ t, the Commonwealth :—

Posts, telegraphs, and telephones :
Naval and wilitary defonce :
Lighthouses, lightshi
Quarantine.
But the dep
State shall beco
establishment.

p3, beacons, and buoys

artments of customs and of excise in each
me transferred to the Commonyealth on jts

Hsroriean Norr —The elause a3 passed o 1801 w

““TPhe control of the tollowing Depurtments of the Public
assigned toand wssumed and taken over by the Exeentive Cov
wendth, and the Conmonwealtly shall assumne the olligations of any State or States with
tespect to such matters, that is to suy—Custons and Exeise, Posts and Telegraphs,
Military and Naval Defence, Ocean Bencons ancd Buoys, and Ocean Lighthouses aul
Lightships, Quarantine.” (Chayp. I see. 1)

In Committes, Ble. Wrixon asked whether sub-departments attached to the Custons
department (e.g., Immigration Otfice, or Maveantile Marine Otfice) would be included,
Sir Samuel Griffith was clear that they would not.  Mr. Baker rmised the question
whether telephones w

ould be includad in  Posts and Telegraphs.” Mr, Douglas thought
that the Customs and Bxeise Dep

artment was the only one which need be taken over at
auge. He moved ta omit * Posts and Talegrnphs,” and also * Ocean Beaeans,” &e.; but
this was negatived. (Cony. Deh., 8yd,, 1891, pp, 778.9.)

At the Adelaide session the clanse was introduced in substantially the same words,
In Committee Alr. Higgins raised the question whether ohligations * ineluded puhki
debis.  Mr. Barton thought thas only current obligations were mennt. Mr. Walker
weoved o add ““ railways,” bus after a short debate this was negatived Ly 18 votes to 12,

{Cony. Deb., Adel., pp. 920-34.) Verbal amendments were made on reconsideration,
{Id. pp. 1201-2)

S

Serviee shall he at onge
croment of Lhe Cominan-

At Melbourne, a suggestion of the Legislative Assembly of New South Wales, ta
provide for the transfer * as soou as possible after™ the establishment of the Commen-
wenlth, was negatived, and a sugyestion of the Legislative Council of New Sonth Wales,
to provide for the transfer on *“n date to be proclaimed by the Governor-Gener) after®
the establishment, was adopted.  On My, Barton's motion, the words “Exeeutive
Glovernment of the ” were omitted, Sir Joha Forvest suggested that the internal pogts
and telegraphs of each State should be retained, as the existing postal union was
sufficient. On Dr. Quiek’s motion, * telophones © were added, (Conv, Deb., Melh., pp.
262-5.} Drafting amendments were made after the first veport and before the fourth
report. .

[Sec. 69,

ommander-in-Chief, is noy
forces in the colony without specis]

=1
—
e

THE EXHCUTIVE GOV ERNMENT.

{ 282. ¢« Departments . . Transferred.
\.‘ -

[h] L3 Cunstl T nh the neces ity my ather fo ﬂ]il‘l
1 istitntio £l|]ll withont | necessity or a X T
1 £ th 1 i

] L i : '1'|.Cd t0 he
. ot . Cild: Htite W il brecon tmnsf
ack tho depar tinents ot Cllst()l“.‘: E‘.l'li] Fxeise n L aEiL]E el t

i! 1> }

realth simuitony 131y tLh s eatalishme i the Commi : “;h.-, on 1st
il 1} ¥ I = 0 h ¢ LW

1 1t 1 L the wst; Tl Liment
Conymor (i SR wiih I . :
IE]T]‘JM";'“ l!}lll, t-he 11:} l'lﬂ.l'llc(!. n tlle (.UIUL‘E,‘:II R Of,.L_l] TEon ((.li\ L1553 E.'-( 4). ] he l(‘)ltrhel
. i3 .ll.hlll' Berviee in ench Blats L‘Dl‘lnlﬁ.‘l‘flt(&d i this saction W 111 hecome

S 1 1 1

th P 1

i el - the Governor-
departments of he proclaimed by

lates to
feered to the Commenwealth on the date or dates
transieETe | o
i is gecti Aich will heeo
(reneral. he rleparbments mentioned in .tlms e,eetmr:mm(ﬁher e
o ﬂﬂdit‘-fm o t}.i ﬁecessit-y of feleral legislation, thf;lf e e e
AN ; the control of the Commonwed whemur o o8 o)
which W ones to E’?t.}‘u::tiza, their transfer ; sueh as ,-\st—r:)'nmm L
‘ o - istics (5 ci.) g weney oing
Parliament choores m 17 Census and Statistics (:)‘.i.—-.\l..} H Lu}x) ) tc,i‘; e e
O ke {51-'—'"“5 I lyency (5l.—xvii.}; Copyrights, Putents,
i : and Insolve al.
xit.}; Bankruptey
(31, —xviii). ,
GVENTE AND EXPENDITU Oe posalt of 06 b ‘ ‘I .
Rh\'F‘ _“,f-mn which it is transferval will in elioved uf tho ol B o l‘".
B i l1 teent and the property nserl in cont .,lt m il e wil
‘ toe the ' ther rosudt
respoct of the deps e B
s . yalue of such prog : h il e it
U“’I‘I"J“Si"t‘*{l ffu:l ':lf-e:r:-nue peceived in conueetion W ith the depa
Le depriveal of th

2, U TeH ult £ G Tl afer of o department will be
I ne 1 1 - Ty ienh |

: tll tran T i .
I : . 1 ut the }\Ill]llkll L'\]I'L:‘l'llllll.ll'l.' [§4]

L i 2 [1E2
i s () kit ab t-llL, Aleibowr

1y Mt e 11 the Clonve : 2 e : ) »

The fll“U' wi alile ]wa.tl.l 01 ik rizturn {n f ‘ tlx e !

np & a elly I 3";1} shows :‘—{1) tho ll‘llll\'l‘L]. (,. t].)l.l ! ll .rlt‘.l‘ l.:l‘ .‘\\ h_‘il 1
. ( r e i ‘l' il in I'Eﬁ}_l(!i'tl 1] f the {l‘)"l {1 ]ll.Ul'Illl'Il'lU(l 5"-(., e, . .:l‘( I 1. W [I 1'

i}{l.(.h Stat‘b 't'-']’“ be relicved 2 bl [ th \I ' : - | N.’ t ]1 | i

lllt‘L[GSL El t!. 3 per (4) ent. ':)!] A1 \"nl-lll(‘) of [IL'['I‘]IIJI't'.’ llhl’.-.-ll s L(Jll.li{s'[,tl‘il)ll ”..H I. [M4) ltjl H ‘.(._’.] Itl:l |;

. o o ot h ¢ 1 State '\’ill s _1(..‘]]1'[\'(:(1 in conteciuon W ith soell serviees

I T f which epeh 1} v tley 4 141 tl 1
LA ll].l'lci cyenue ar v i LiT4 \

& s E i FRLME H ULLH Al

i t fron ! ). VEOTIU fror duties pf Cuatoms it yAMELH 1er T4 1
Tom deles Cuatoms iy 1 ) ! 3 i

M\ the raxation M 14

(L‘ll ri ant 1 E o I'he: £

those of 1890 or 1803.6 :— I ANNUAL EXPEN DITURE.

— |

—

i
| o | Wedlern tal
-lTngm:mlu. ‘.\,ustl‘iﬂiﬂ"‘ To
" I

: | eyneens- South

New Soubh | tmeens Anstralio.
o, land,  §Anstral

Department, Yictori Wales. 1 & {

o | ———
Ry

. ‘ y 1 Y y sll "£sss 30%509 .I' -zsif;m

Customs and Bx 7":533 78,008 | 10,065 | 28,24 7,

. Customss - 7

: cise (less coat o
border orﬁcns‘i

2, Posta, telegraphs, ‘ e
u:'nd tflepﬁur::l?fi 198 783 | 214,206 | 105,450 43,450 | 12,393
Naval an - ,

&
; 50| 12,077 100,153
faty ':lelfeme 17.356 | 16,908 | 32,84+ | 15,018 6,95
4 Lighthouses, ) : |

Wl AT )
o1s mon | 62,045 | 213,728 12,202,502
- 743,550 | 353,860 | 247,730 | G2

559,881 763,550 | 3 3201 475,173

AAghthouses, 1 ; 5 5,364
lightships, be ! 455 13,5
[;:{):118 ancl fmo:,’s . JE—— 3’498 1,‘131— 143 1
5. (Quaranting 4,050 8,547 a7 253] 13,649
a3 d ! y] - ’
i Ag‘t]:l_’ll].l){\llcﬂl U] 1030 5011 | 2301 947 i 400 35,002
and ' -5 a1 =50
A Mctuouulo"lcé‘{ 1 easal asool s288| L7674 L 41,305
8. Census and Sta- R R e o
o e ey and | 23,393 | 18000 | oo qoat| 00| npss| e
N - by Lind
Jalnage  oand| 4512| 3500) 2085 24l 1 8,195
10. Bankruptey ' 3 0 1 '
Insolvency o1 | 2067| 395 &
fL. Copyrights, 9,411 2, :
" Patents, and i
Trade Marks

—_—
——

\
].,l. ' 9 | 65 g 2 3\ 3 \
1] 1t x




854 COMMENTARILS ON THE CONSTITUTION. [Sec. 92.

come within the constitntional prohibition. {(Inman e Tinker, 3 G5 238} It has
been held that a tax on every hoat is & tax on boats, not an commerce (St Lonis o
Wigeing Ferry Co., 11 Wall, 423); but a tax on a vessel every time she enters a certain
harbour is not a tax on the vessel, but a tax on ithe buziness conducted by the vesszel ou
entering the harbour. (Steamship Co, #, Port Wardens, 6 Wall, 31.) The reazonalile.
ness of the rates sherged for wharfage may be enguived ivto by the Fedeval Courts, to
ascertain whether in effect they amount to a duty on tonnage. (8¢, Louis r. Telegraph
Co., 130 U5, 463.}

QuakanTie.—Until the control over the vavicus rlepartments of quarantine s
assumed by the Federal (iovernmens, the States will continune 1o manage the quarantine
stations amd to enforca the quarautine lows.  Ruch laws may reguire persons engaed iu
conunerce to submit to medical examinalions, and, if necezsary, tu remmin isolated for
statutory periocds. They may impose a churge un each vessel to defray the expenses of
inspection. In Train = Boston Distufectaut Co., 144 Mass, 523, it was decided that a
State may, by iis otficers, disinfect all vags arviving at a purt, and conpel the owner o
pay the cost of disinfection,  An omlinance of St. Luovts provides that steambinuts coming
from helow Memphis, having hwl on bownd more than a specifier] nuber of passengers
during the voyage, should remain i quavantine for not less than 45 lumrs and not more
than 20 days, It wag held that this was a valicd apitiy and uaramice law,  {Si.
Louis ». McCoy, 18 blissouri, 23%.)

The question whuther wharfage, guarantine, and other such dues, fees anld chavaes,
demauded by a State, ave bome fde compensations for serviees panlerad, or are mere
obstructions to commeree, nust he determined wecling ta the fucts wnd civenmstances
in each eage,  Such exactions must b fair, reassnabic nd waiform, med pust not cxeced
the requirements of the oceasion.  Charges whicl in the opinion o the Federal Coorts
are excessive or digeriminating eoutd be declared mconstitntivoal, as involving vielitions
of the rule of inter-state cummereinl freedom.

Frsukniug arp Gang Laws.—Control over gune and fisheries within the lanits of
a Btate is reserved to the State, In the enforeement of its game laws, o Staie could
prehibit all trattic in the moeat of game within its Imits, without reference to the place
where the animal was captuved.  {Magner v People, 97 TIL. 33,1 As to whether a State
eonled probibit the exportation of animuls pratected Ly its yame Luws, there is o conflict
of authority, (Geer ». Connecticut, 161 [I.8. 519.) A Stace law prohibiting the sule of
fish and game, at o time when they conld not, under the law, be canght within the limits
of the State, has heen held to be operative upon the sale of womls shipped from another
State, the reason given being that the statute conkd not he enturced with reference alone
te fish or game caught in the Htate. (Prentiee and Kgan, Commerce Clauge, p. 152.)

Bxcisé Duries,—It has been alrendy stated that, in the Coustitation of the Com-
monwealth, freedom of inter-state trade and commerce is secwred by two constitutional
provisions : {1) by the express declavation of seo. 02, that trade and commerce hatween
the States shall be ahsolutely free; and {2) by the withdvawal from the States of the
power to impose duties of customs and excise (sue, 92 In discussing the foregoing
cases we have been considering mevely the probable effect of the constitutional atirma-
tiou of absoluty conumercial freedom Letween the States. It remains to consider how
far the immunity of iuter-state trade and commerce from State taxation is secured
Ehrough the exclusive control of excise being vested in the Federal Parlinment. This
flepends upon the meaning to be nssigned to *excise,” In our notes to sec, 90, the
varions meanings of * exeise” have been referred to; the fivse and original one being
that in which it is restricted to Quties on the manufacture and production of commodi-
ties in a Btate; whilst in another semse it las Leen extended to cover a host of
additional imposts—such 2s licenses to auctioneers, pawnbrokers, peddlers, dealers, and
persons permitted to carry guns and ron carriages.  The buwk of anthority is in favour
of the limited connotation of the term; and if that view be correct the States of the
Comumonwealth will retain almost the same powers of tuxation as those of the Anterican
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A railroad company whese eharter of incorporation does not exempt it from State
control miy be royuired by State legislation to convay when enlled upon, sl to charge
no wove than & reasonable compensation, which way be lmited by statnte, {Winona,
&c., R, Co. v Bloke, 84 U.K. 180. i p. 30.)

A statute of Illinois, enccting that any raitread company within that State which
charges for tranaporting pn,ssonfem or freight of the same class, the same or a greator
sum for any distance than for a longer distance, shall be liable to & penalty for unjust dis-
crimination, is, when applied to contracts for shipment beyond the Stuts limits, rega-
lation of commerze smony the Biates, and is so far void, (Munn », Hiinois, 94 U.5. 143 ;
Chicago Burlington, &ec., R, Co. ». Towa, id. 155 ; Peik ». Chicago and N, W.R. Ce., #l.
184, examined and explained and pavtly over-ruled ; Wahash, &c., K. Co. . Tllinois, 118
U.8. 587. Baker Annot. Const, p. 39.)

Uaxvassivg AcENOIBS.—An agency for aline of rallroad between Chicago and New
York, established in S8an Francisco for the purpose of inducing passengers going from
San Franeiseo to New York to take that Line from Chicago, but not engaged in solling
tickets for the routs, or recciving or paying ont money on account of it, is an ageney
engaged o inter-state commeree ; and a municipal license tax sounght to e imposed
upon such agency is unconstitutional.  {MeCall ». California, 136 U.5. 104 ; Norfolk and
\+ R. v. Penusylvania, 136 U.5. 114.  Baker, Aunot, Const. p. 42.)

Locomorrve ExcINErrs. —A State statute which requires locomotive engineers,
engaged in running lozomotive engiues on railronds which are operated in and threugh
ditferent States, to be expmined as to their power of distingnishing the colowrs of signals,
and which requires the corporation whose ttuine ave so oparated to pay a fue for sueh
oxamination, 12 not repugoant to the commerce clanse until Cougress legislates npon the
subjoct, (Mashville, &e., R. Cu. v Alabamn, 198 U.S, 96.  Daker, Annot., Censt. p. 6.}

QUARANTINE REGULATIORS,—A statute of Missouri wihich probibited Mexican,
Texas, or Indian cattle from being driven or conveyed through the Stete botween Mareh
anid December of each year is in eontliet with the cammerce clause. [t is more than a
guarantine law, which a State in the exercise of ita police powers may enact. {Railroad
Ll)o. o Husen, 95 U.S. 465, DBaker, Annot. Const, p. 20.)

A law of Iowa, which provides that a person having in his possession witlin the
Btate ¢ Texas cattle ™ which have not been wintered north of the northern boundary of
Missouri and Kansas shall be liable for any damage which may accrve from spreading
the diseuss known as ** Texus cattle fever,” is not in conflict with the commerce clanse.
(Kimmish » Ball, 120 U.8. 217. Baker, Annot. Const. p. 40.)

The lawe of the Htates on the subject of yuarantine, while they may in somo of their
rules amount to a regulation of commerce, though not so designed, belong to that class
of laws which a Htate may enoct autil Congress interposes by legislation over the subject,
or forbids itate laws in relation thereto.  Congress hus not done this, but has adopted
the State laws upon that subject. (Morgan's Steamship Co. v Louisiana Board of
Health, 118 U.B. 455. Baker, Annot. Const. p. 40.}

The statute of Mioncsots providing for inspection within the State of snimals
designed for moat, by its necessary operation practically exclndes from the markets of
that State all fresh ineat slanghtered in other Btates, and directly tends to restrict the
sluughtering of animals whose meat s to be sold in Minnesota to persons engaged in
such business in that State, This discrimination is an inemubrance on commerce anon
the Btates, and is unconstitutionsl. It is not a rightful sxercise of the police power o%
the State. {Minnesota ». Barber, 136 ULS. 313 Baker, Annot. Const. p. 41.}

Srarh Tax ox CoMMBRUIAL Aonxts.—A State law imposing o license-tax upon
peddlers selling goods not grown or manufactared in the Stats is in conflict with the
commeree clanse, (Following and re-atirming Welton ». Missonri, Morrill ». Wisconsin,
Book 23, p. 1008, L.C.P. Co. Bd. U.8. Sup. Ct. Rep. Buker, Annct. Const. p, 28.)

No Statz may impose upon the produets of other States brought thersin for sale or
use, or npon citizens engaged in the sale thersin or the transportation thereto of the
products of other Btates, more onerous public burdens or taxes than are im})‘.\osed upon
like products of its own territory. (Guy v Baltimore, 100 U.S. 434, fi. p. 28.)

A law of a Hiate requiring & person engaged in peddling goods, wares, and
merchandise, not produced in the State, to take ont a liceuss and ey & tax thereon,
where no such licenss or $ax is required of pereons selling similar articles whicl ave the
growth, prodnee or maunfactnee of the State, i in conflict with the commerce clausa.
{Welten v. Missouri, 91 U.B. 275. Id. p. 27.)

A tax on the amonnt of sales made by an anetioneer is a tax ou the goods sold.  And
if the tax ia upon sales of imported goods sold in the original pachages, and for the
importer, it is & regalation of commerce ; and such tax, if !ra.id by a State or under its
anthority, is invalid. (Cook . Pennsylvanta, 97 U.8, 568, Id. p. 27.)



