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§ 172. " Quarantine."

SCOPE.—Quarantine was originally the term of forty days, during which a ship
arriving in port, and suspected of being infected with a malignant or contagious disease,
was required to remain isolated and was forbidden all intercourse with the shore. Hence
it came to mean restraint or inhibition of intercourse; also the place where the infected
or prohibited vessels were stationed. With the expansion of sanitary science and legis-
lation, quarantine lias acquired a much wider signification than that which it first
possessed. It is now comprehensive enough to cover any forced stoppage of travel, or
of transit, or of communication, as well as compulsion to remain at a distance, or in a
given place, without intercourse, on account of any malignant, contagious, or dangerous
disease on land as well as by sea. (Webster's Internat. Diet.)

QUARANTINE va THE UNITED STATES.—The Constitution of the United States of
America doea not expressly confer on Congress jurisdiction to deal with quarantine.
Laws relating to quarantine may, although not so intended, operate as a regulation of
trade and commerce. Congress, like the Federal Parliament, has the exclusive power
to reg\ilate inter-state and foreign commerce. Hence it follows, that inasmuch as
quarantine regulation necessarily involves temporary interference with and restraint of
the movements of commerce, and of those engaged in it, the power of the States to deal
with quarantine, although not taken from them and handed over to Congress, is strictly
speaking very limited. In practice, however, the States pass quarantine regulations
until Congress shall have interposed by independent legislation over the subject, or shall
have forbidden State laws in relation thereto. So far Congress has not passed laws
inconsistent with State quarantine laws ; on the contrary it has adopted some of the
State laws bearing on the subject. (Morgan's Steamship Co. »>. Louisiana, 118 US.
455.)

QUARANTINE UNDER THE COMMONWEALTH.—The Federal Parliament has received a
clearer and fuller grant of power relating to quarantine than Congress. It is given to
Congress by implication ; it is conveyed to the Federal Parliament directly. Out of that
express grant amplifications and developments may flow which could not have been
evolved from an implication. The Federal Parliament may deal with quarantine without
reference to the interests of trade and commerce, but as an independent question having
regard to the sanitary condition and welfare of the Commonwealth as a whole. It will
be able to provide for the isolation, segregation, remedial and preventive treatment of
animals and plants aticl their diseases wherever found within the Commonwealth. I t
"would probably be able, if deemed desirable, to grapple with such problems as the tick
plague or a phylloxera, pest, in stamping out which the whole of Australia is interested.
Such a power would only be exercised in cases of universal interest and of far-reaching
importance, and for the purpose of reinforcing and not superseding the ordinary sanitary
laws, institutions and authorities in operation within the respective States.

CANADIAN CASES.—By the Canadian Constitution, sec. 91, sub-sec. 11, the Dominion
Parliament has exclusive jurisdiction over quarantine and the establishment and main-
tenance of marine hospitals. In Ringfret v. Pope, 12 Quebec L.R.. p. 303, it was held
that the preservation of the publie health within the Province was a matter of merely
local or private nature which, by sec. 92, sub-sec. 16, is exclusively within the jurisdiction
of the provincial legislature. Cross, J., dissented from this decision, so far as it
concerned the establishment of a central board of health with a system of subordinate
boards. He said :—" Although the provincial legislature might make and enforce police
regulations directly, or by giving that power to be executed by the municipalities so as
to promote health within their several jurisdictions, or deal with the subject in a sense
that was purely local, the Dominion legislature could deal with it in a general sense, and
take appropriate measures to prevent or mitigate an epidemic, endemic or contagious
disease, with which the Dominion, or any part of it, was threatened." In 1S69 a Bill
providing for vaccination was not proceeded with in the Dominion Parliament, as it was
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COMMENTARIES ON THE CONSTITUTION.
[Sec. 69,

Transfer of certain departments.

69. On a date or dates to be proclaimed by the G-overnor-
General after the establishment of the Commonwealth, the
following departments of the public service in each State shall
become transferred28'2 to the Commonwealth :—

Posts, telegraphs, and telephones :
Naval and military defence :
Lighthouses, lightships, beacons, and buoys :
Quarantine.

But the departments of customs and of excise in each
State shall become transferred to the Commonwealth on Its
establishment.

HISTORICAL NOTE.—The clause as passed in 1S91 \ra.s : —

" The control of the following Departments of the Puhlic Service shall he at once
assigned to and assumed and taken over by the Executive Government of the Common-
wealth, and the Commonwealth shall assume the obligations of any State or States with
respect to such matters, that is to say—Customs and Excise, Posts and Telegraphs,
Military and Naval Defence, Ocean Beacons and Buoys, and Ocean Lighthouses ami
Lightships, Quarantine." (Chap. II. sec. 10.)

In Committee, Mr. Wrixon asked whether sub-departments attached to the Customs
department {e.g., Immigration Office, or Mercantile Marine Office) would be included.
Sir Samuel Griffith was clear that they Avould not. Mr. Baker raised the question
whether telephones would be included in "Posts and Telegraphs." Mr. Douglas thought
that the Customs and Excise Department was the only one which need he taken over at
once. He moved to omit " Posts and Telegraphs," and also " Ocean Beacons," &e.; but
this was negatived. (Conv. Deb., Syd., 1S91, pp. 778-9.)

At the Adelaide session the clause was introduced in substantially the same words.
In Committee Mr. Higgins raised the question whether " obligations"' included public
debts. Mr. Barton thought that only current obligations were meant. Mr. Walker
moved to add " railways," but after a short debate this was negatived by 18 votes to 12.
(Conv. Deb., Adel., pp. 920-34.) Verbal amendments were made on reconsideration.
(Id. pp. 1201-2.)

At Melbourne, a suggestion of the Legislative Assembly of New South Wales, to
provide for the transfer '* as soon as possible after" the establishment of the Common-
wealth, was negatived, and a suggestion of the Legislative Coimeil of New South Wales,
to provide for the transfer on " a date to be proclaimed by the Governor-General after"
the establishment, was adopted. On Mr. Barton's motion, the words "Executive
Government of the " were omitted. Sir John Forrest suggested that the internal posts
and telegraphs of each State should be retained, as the existing postal union was
sufficient. On Dr. Quick's motion, " telephones " were added. (Conv. Deb., Melb., pp.
262-5.) Drafting amendments were made after the first report and before the fourth
report.

THE EXECUTIVE GOVERNMENT.
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§ 282. "Departments . . Transferred."
By the operation of the Constitution, and without the necessity of any other formal

act, the departments of Customs and Excise in each State will become transferred to the
Commonwealth simultaneously with the establishment of the Commonwealth, on 1st
January, 1901, the day named in the Queen's proclamation (clause 4). The other
departments of the Public Service in each State enumerated iu this section will become
transferred to the Commonwealth on the date or dates to be proclaimed by the Governor-
General.

In addition to the departments mentioned iu this section, -which will become
transferred without the necessity of federal legislation, there are other departments
which will come under the control of the Commonwealth whenever the Federal
Parliament chooses to authorize their transfer ; such as Astronomical and Meteorological
Observations (51.—viii.); Census and Statistics (51.—xi.) ; Currency and Coinage (51.—
xii.); Bankruptcy and Insolvency (51.—xvii.j; Copyrights, Patents, aud Trade Marks
(51.— xviii).

REVENUE AND EXPENDITURE.—One result of the transfer of a department will lie
that the State from which it is transferred will be relieved ut the annual expenditure in
respect of the department and the property used in connection therewith, and will be
compensated for the value of such property. Another result will Vie that the State will
be deprived of the revenue received in connection with the department.

The following table, based on a return presented to the Convention at the Melbourne
session (Conv. Proceedings, Melb., p. 231) shows:—(1) the annual expenditure of which
each State will be relieved in respect of the above mentioned services, tog-ether with
interest at 3 per cent, on the value of property used in connection therewith ; (2) the
annual revenue of which each State will be deprived in connection with such sex-vices
(apart from the taxation revenue from duties of Customs and Excise). The iiguren are
those of 1890 or 1895-6 :—

I. ANNUAL EXPENDITURE.

Department.

1. Customs and Ex-
cise (less cost of
border offices)

2. Posts, telegraphs,
and telephones

3. Naval and mili-
tary defence

4. Lighthouses,
lightships, bea-
cons and buoys

5. Quarantine
6. Astronomical

and
7. Meteorological
S. Census and Sta

tistics
9. Currency and

Coinage
10. Bankruptcy and

Insolvency
11. C o p y r i g h t s

Patents, air
Trade Marks

Total Amounts

ew South 1 Queens- So,utV. ITasmaiii
Wales I land. ! Australia. I
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A railroad company whose charter of incorporation does not exempt it from State
control may be required by State legislation to convey when called upon, and to charge
no more than a reasonable compensation, which may be limited by statute. (Winona,
&c, R. Co. v. Blake, 94 U.S. 180. Id. p. 39.)

A statute of Illinois, enacting that any railroad company within that State which
charges for transporting passengers or freight of the same class, the same or a greater
sum for any distance than fora longer distance, shall be liable to a penalty for unjust dis-
crimination, is, when applied to contracts for shipment beyond the State limits, a regu-
lation of commerce among the States, and is so far void. (Munn v. Illinois, 94 U.S. U3 ;.
Chicago Burlington, &c, R. Co. v. Iowa, id, 155 ; Peik v. Chicago and N. W.R. Co., id.
164, examined and explained and partly over-ruled ; Wabash, &c., R. Co. v. Illinois, 118
U.S. 587. Baker Annot. Const, p. 39.)

CANVASSING AGENCIES.—An agency for aline of railroad between Chicago and New
York, established in San Francisco for the purpose of inducing passengers going from
San Francisco to New York to take that line from Chicago, but not engaged in selling
tickets for the route, or receiving or paying out money on account of it, is an agency
engaged in inter-state commerce ; and a municipal license tax sought to be imposed
upon such agency is unconstitutional. (McCall v. California, 136 U.S. 104 ; Norfolk and
W.R. v. Pennsylvania, 136 U.S. 114. Baker, Annot. Const, p. 42.)

LOCOMOTIVE ENGINEERS.—A State statute which requires locomotive engineers,
engaged in running locomotive engines on railroads which are operated in and through
dilferent States, to be examined as to their power of distinguishing the colours of signals,
and which requires the corporation whose trains are so operated to pay a fee for such
examination, is not repugnant to the commerce clause until Congress legislates upon the
subject. (Nashville, &c, R. Co. v. Alabama, 128 U.S. 96. Baker, Annot. Const, p. 36.)

QUARANTINE REGULATIONS.—A statute of Missouri which prohibited Mexican,
Texas, or Indian cattle from being driven or conveyed through the State between March
and December of each year is in conflict with the commerce clause. I t is more than a
quarantine law, which a State in the exercise of its police powers may enact. (Railroad
Co. v. Husen, 95 U.S. 465. Baker, Aunot. Const, p. 29.)

A law of Iowa, which provides that a person having in his possession within the
State " Texas cattle " which have not been wintered north of the northern boundary of
Missouri and Kansas shall be liable for any damage which may accrue from spreading
the disease known as " Texas cattle fever," is not in conflict with the commerce clause.
(Kimmish v. Ball, 129 U.S. 217. Baker, Annot. Const, p. 40.)

The laws of the States on the subject of quarantine, while they may in some of their
rules amount to a regulation of commerce, though not so designed, belong to that class
of laws which a State maj' enact until Congress interposes by legislation over the subject,
or forbids State laws in relation thereto. Congress has not done this, but has adopted
the State laws upon that subject. (Morgan's Steamship Co. v. Louisiana Board of
Health, 118 U.S. 455. Baker, Annot. Const, p. 40.)

The statute of Minnesota providing for inspection within the State of animals
designed for meat, by its necessary operation practical!}' excludes from the markets of
that State all fresh meat slaughtered in other States, and directly tends to restrict the
slaughtering of animals whose meat is to be sold in Minnesota to persons engaged in
such business in that State. This discrimination is an incumbrance on commerce among
the States, and is unconstitutional. I t is not a rightful exercise of the police power of
the State. (Minnesota!;. Barber, 136 U.S. 313. Baker, Annot. Const, p. 41.)

STATE TAX ON COMMERCIAL AGENTS.—A State law imposing a license-tax upon
peddlers selling goods not grown or manufactured in the Sbate is in conflict with the
commerce clause. (Following and re-affirming VVelton v. Missouri. Morrillv. Wisconsin,
Book 23, p. 1009, L.C.P. Co. Ed. U.S. Sup. Ct. Rep. Baker, Annot. Const, p. 28.)

No State may impose upon the products of other States brought therein for sale or
use, or upon citizens engaged in the sale therein or the transportation thereto of the
products of other States, more onerous public burdens or taxes than are imposed upon
like products of its own territory. (Guy v. Baltimore, 100 U.S. 434. Id. p. 28.)

A law of a State requiring a person engaged in peddling goods, wares, and
merchandise, not produced in the State, to take out a license and pay a tax thereon,
where no such license or tax is required of persons selling similar articles which are the
growth, produce or manufacture of the State, is in conflict with the commerce clause.
(Welton v. Missouri, 91 U.S. 275. Id. p. 27.)

A tax on the amount of sales made bjT an auctioneer is a tax on the goods sold. And
if the tax is upon sales of imported goods sold in the original packages, and for the
importer, it is a regulation of commerce ; and such tax, if laid by a State or under its
authority, is invalid. (Cook v. Pennsylvania, 97 U.S. 560. Id. p. 27.)


