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his deceased child, but he had never in fact
been put in possession. That in the mean-
time, and for consecutive years, the widow
remained in possession of the whole estates
of her deceased husband and grandchild, and
had adminisiered the same, paying debts,
taxes, and Insurance, and taking care of the
grandchild, who had been abandoned by his
father, until hig (the boy’s) death. That she
had had him educated and had paid heavy
expenses of funeral, doctor’s bills, nurse’'s ex-
penses, ete., as she had previously dene for
the estate of her husband. That, when this
suit for settlement and liquidation of the two
estates was made and before, one Peter Heck-
er, a transferee of the property referred to
by two acts of sale had brought suit for pos-
gession claiming title to the resl estate, and
had had that property sequestered. That the
widow had bonded the seguestration, where-
upon Hecker claimed a right to bond by pref-
erence, because the widow had lost her right
to bond by exercising her right to do so too
tardily, and had succeeded in bonding the
property on appeal to the Supreme Court.
Hecker v. Bourdette, 121 La. 467, 46 South,
675. 8o that the two estates were still re-
maining in gremio legls, the possession of
the widow and grandmother having given
way through the sequestration bond to await
the final action of the court in the matier of
Hecker v. Widow J. P, Bourdette, That in
the meantime and at present William Burke
had never taken possession, and was simply
figuring as the recognized heir of his son
walting developments In the issues between
Hecker and the widow. 'That he had pres-

ently to meet the issues in the civil district

court involving the settlement and liquida-
tion of the two successions and the communi-
ty and the fixing of the respective rights of
the husband, the widow, and the grandchild
in these two successions.  Referring to the
exception of res judicata sdvanced by Won
Burke, appellant urges that res judicata can-
not be pretended when the judgment invoked
as such was one of nonsuit.

‘We are of the opinion that the judgment
appealed from I8 correct, and that the dis-
triet court for the parish of Jefferson 1s the
proper tribunal to which the widow must
have recourse, The Judgment appealed from
i8 hereby affirmed.

(126 La. 300) :
No. 18,149,

SETATE v. TREADAWAY et sl
(Supreme Court of Louisiana. April 25, 1910)

{8ylabus by Editorial Siaff.)

1. WoRrDS AND PHRABES—"NEGR0.”

A *negro” s defined as a “black man, es-
pecially one of the race who inhabit tropical
Africa, and who are distinguished by erisped
or curly hair, flat noses and protruding lips,”
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and the word also Includes their descendants in’
America and elsewhere, but the word is also
loosely applied to other dark and black-skinned
races and to mixed breeds. The word “negro”
of itself, unqualified, does mot necessarily in-
clude within its meaning persons possessed of
only an admixture of negro blood, notably those
whose admixture is so slight that even an ex-
pert caphot be positive.

[Ed. Note.—For other definitions, see Words
and Phrases, vol. b, pp. 4772-4773.]

2. WoRD8 AND PHRASES—“COLOEED.”

The word “colored” by a consensus of opin-
jon means of some other color than white, hav-
ing a dark or black color of the skin, specifics
ally in the United States belonging wholly or
partly to the African race, having or partak-
ing of the color of the negro. Threoughout the
United States, except on the Pacific glope, the
word “colored,” when applied to race, bas the
definite and well-known meaning of a person
having negro blood in his veins.

[Ed. Note.—~For other definitions, see Words
and Phrases, vol. 2, p. 1274.] . ‘

3. WoRrDS AND PHRASES—“GRIFE.”

The word “griff” in the state of Louisiana
has a definite meaning, indicating the issue of
a negro and 8 mulatto. A person too black to
be s malatto and too pale in color to be & negro
in a “goiff.,”

4. WoRDS AND PHRASES—“MuyULATTO.”

A person too dark to be white and too
bright to be a griff is & “mulatto.”

[Ed. Note.—Ior other definitions, sece Words
and Phrases, vol. §, p. 4616.) .

5. WORDS AND PHRASES—'“QUADROON.’
. The *“gquadroon™ is distinctly whiter than
the mulatto.

[Ed. Note.~For other definitions, see Words
and Phrases, vol. 7, p. 5873.]

8. MisceaENATION (§ 1*)—CONSTRUCTION OF
BTATUTE—"PERSON OF THE NEGRO OE BLACK
RacCE.” ) .

An octoroon is not a “person of the negro

or black race” within Act No. 87 of 1908, § 1,

making concubinage between a person of the

Caucasian or white race and a person of the

pnegro or black race a felony. .
[Bd. Note.—For other cases,

tion, Dec, Dig. § 1.*]

Land and Nicholls, 3J., dissenting,

Appeal from Criminal Distriet Court, Par-
ish of Orleans: Frank D. Chretlen, Judge.

QOctave Treadaway and another were in-
dicted for miscegenatlon, in violation of Act
No. 87 of 1908, § 1, and from a judgment of
acquittal the State appeals. Affirmed.

St. Clair Adams, Dist. Atty,, Warren Doyle,
Asst., Dist. Atty., and James Wilkinson, for
the State, Loys Charbonnet, for appellees.

see Miscegena~-

PROVOSTY, J. The indictment in this
case charges that one of the defendanis is a
person of Caucasian or white race, and the
other “a person of the negro or black race,
to wit, an octoroon,” and that they “did co-
habit together and live in concubinage,” in
violation of section 1 of Act No. 87 of 1908,
which reads as follows:.

oFor other cases sea same topic and section NUMBER in Dec. & Am. Digs. 1907 to date, & Reporter Indexes
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“Section 1. Be It enacted by the General As-
sembly of the state of Louisiana, that concu-
bivage between a person of the Cancasian or
white race and a person of the negro or black
race ig hereby made a felony, and whoever shall
be convicted thereof in any court of competent
jurisdiction shall for each offense ba sentenced
to imprisonment at the discretion of the court
for a term of not less than one month nor more
than one year with or without hard labor.”

The sole question 18 whether an octoroon
Is “a person of the negro or black race”
within the meaning of this statute.

S~ientifically, or ethnologically, a person fs
Caucasian or negro in the same proportion in
which the two strains of blood are mixed in
his veins; and therefore scientifically, or
ethnologicelly, a person with seven-eighths
white blood In his veins and one-eighth negro
blood is seven-eighths white and one-eighth
negro. But the words of a statute are not to
be understood in their technical, but in their
popular, sense, and the prosecutlon contends
that the popular meaning of the word “ne-
gro” Includes an octoroon, :

The dictionaries are the exponents of the
popular meaning of the words of the lan-
guage. If we consult them, we find that the
word “negro” does not Include an octoroon
wlthini{ts meaning,

Webster's International Dictlonary, defini-
tlon of word “hegro: : R

“Negro, A black man, ‘especlally, one of a
race of black or very dark persons who inhabit
the greater part of tropical Africa, and are dis-
tinguished by. erisped or curly hair, flat noses,
and thick protruding lips; also, any black per-
son of unmixed African blood, wherever found.”

Id., definition of word “colored”:

“Colored.” (Ethnologically) Of some other
color than white; specifically applied to ne-
£rocs OF persons having negro blood; as, a ‘col-
ored man’; the ‘colored’ people.”

" Century Dictlonary, p. 2960, deflnition of
word “negro”:

“A black man; epecifically, one of a Tace of
men characterized by a black skin and hair of a
woolly or erisp nature. Negroes are distin-
guished _fp:om the other races by various other
peculiarities—such as the projection of the vis-
age of the forehead; the prolongation of the
upper and lower jaws; the smail faclal angle
the flatness of the forehead and of the hinder
part of the head; the short, broad, and flat
nose; and the thick projecting lips. ‘The negro
Tace is generally regarded as comprehending the
native inhabitants of Sudar, Senegambia, and
the region southward to the vicinity of the equa-
tor and the great lakes, and their descendants
in America and elsewhere; in a wider sense it
is used to comprise also many other tribes fur-
ther south, as the Zuolus and Kafirs. -The word
‘negro’ i often loosely applied to other dark or
black-skinned races, and to mixed breeds.”

Id., definidon of the word “colored,” p.
1111:

“Having a dark or black color of the skin:
black or mulatto; specifically, in the United
States, belonging wholly or partly to the Af-
rican race; haviog or pariaking of the color of
the negro. o
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29 Cyc. p. 661, definition of word “Degro”:

“A black man descended from the black race
of South Africa.”

Id., definltion of word “colored”;

“Not a phrase of art, but often applied to
black people, Africans, or their descendants,
mixed or unmixed; persons of African descent
or negro blood; persons of the negro race; per-
sons who have apy perceptible admixture of
Africen blood.”

‘A, & E. E. of Law, p. 213, definition of
“colored people”:

“‘Colored’ or black people, African or their
descendants, mixed or unmixed.”

In Zell's Encyclopzdia, “negro” is defined
as follows: :

“A pame properly applied to a race or variety
of the human species, inhabiting the central por-
tion of Africa, principaily between the latitudea
10 degrees north and 2({ degrees south, on ae-
count of some of their striking characteristics—
their black color. They do not include Egyp-
tiang, Nubians, Abyssinians, etc, of the North,
or Hottentots of the South African. Their
characteristica are: Bkin black, hair woolly,
lips thick, nose depressed, jaws protruding, fore-
head rletiring, proportions of the extremities ab-
Bormal.,” .

T Encyclop=dia Britannica, p. 316, and
also’ 7 Americanized Encyclopmdia Britan-
nica, p. 4416, defines the word “negro™ as
follows: o

“Distinctly dark, as opposed to the fair, yel-
low, and brown vatieties of mankind, Tha ne-
gro dominion originally comprised all Africa
south of the Sahara; negro, members of the
dark race whose original bome is in the inter-
tropical and subtrepical regions of the Eastern
hemisphere.”

‘Webster's Dictionary (Thompson & Thomp-
son Ed. 1907) p. 747, describes “negro” as
follows:

“A. native or descendant of the black race of
men in Africa. The name is never employed to
the tawny or olive-colored natives of the north-
ern coast of Africa, but to the most southern
race of man, who is quite black”

Standard Dictionary, definition of word
“colored™: o
“Of a_dark-skinned or mon-Caucasian race
specifically, in the United States, of African
descent, wholly or in part. Originally the epi-
thet was applied only to those of mixed blood,
making three classes of inhabitants—white, black,
and celored.”

- Id., definition of word “negro”:

“One belonging to the Ulotrichl or woolly-
haired type of mankind; a black msan, espe-
cially of African blood, and particula.riy one
belonging to the stock of Senegambia, Upper
Guinea, and the Sudan. In North Carolina a
person who has in his veins one-sixteenth or
more of African blood.”

For what it here rays is the case In North
Carolina the Standard gives as its authority
the declsion of the Supreme Court of that
state In the case of State v. Chavers, 50 N,
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C. 11; .but a perusal of that decision reveals
that In it the court has pst undertaken to
declare what was the popular meaning of
the word “negro” in that state, but has sim-
ply applied or enforced the followlng statute:

- “All free persons descended from negro an-
cestors to the fourth generation inclusive, though
one ancestor in each generation may have been
a white person, shall be deemed free negroes
and persons of mixed blood.”

. This was not to hold that In North Careo-
lina the word ‘“negro,” as popularly under-
stood, includes within Its meaning a person
having 15/,4 of white blood and only 1/;e
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of negro bleod in his veine, but that such a
person was a negro according to said stat-
ute. Of course, where a statate has defined
the meaning of & word, the definition ls au-
thoritative. If the statute we are dealing
with, or any other statute of this state, had
defined the word “negro’” as including a per-
gon of mixed blood, there would be an end
of all question. But the contention of the
prosecution ia that the word does not need to
be deflned in a statute; that popularly it
has a definite, well-known meaning; and

that In this popular acceptation it includes:

all persons having in their veins a perceptl-
ble admixture of negro blood, In support-of
that contention, opposed as it ig to the dic-
tionaries of the language, universally accept-
ed as the rellable exponents of the meaning
of the words of the language, there 18 ad-;
duced absolutely nothing. The learned dis-
trict attorney appeals to some knecwledge of

the popular meaning of the word “negro”
which the judges of this court are supposed
to be possessed of, derived outside of the dic- ‘
tionaries of the language. Apart from the.
dictionaries, the only source from which can

be derived Information &s to the meaning of

words 1s the literature of the language, in-
cluding in that lterature the evanescent
newspaper writlngs .of the day. Now no:
literature, whether of the permanent er’
evanescent kind, has been called to the at-’
tention of the court in which the word “ne-

gro” or the term “a person of the negro race” ;

has been given a meaning which would in-
clude an octoroon; and, stlll less, a person

of 15/14 White and 1/1s negro blood, or 31/z; .
white blood to 1/32 megro blood. If this,
court were to declare that the popular mean-

ing of the word “negro” embraces octoroons,
the decision would furnish the one solitary
instance in legal or any other Hterature
where the word had been glven that mean-
ing. The judges of this court do not know
that the word has that meaning. The learn-
ed trial judge did not think it had; and we
are informed that his colleague on the crim-
inal distriet court bench, Judge Baker, than
whom no man In this state, we dare say, has
had a wider experience in the trial of erim-

{nal cases, was of the game opinion.
There I8 a word In the English language

which does express the meaning of a person.

(La.:

of mixed negro and other blood, which has
bheen coined for the very purpose ‘of express-
ing that meaning, and because the word “ne-
gro” was known not to express it, and the
need of a word to express it made itself
imperatively felt. 'That word Is the word
“oolored.” The word “colored,” when used
to designate the race of a person, is. unmis-
takable, at least In the United States. It
means a person of negro blood pure or mix-
ed: and the term applies no matter what
may be the proportions of the admixture, so
long as the negro blood is traceable. Lee
v. New Orleans Great Northern Raflway Co.,
125 La. 236, 51 South. 182. In our Constitu-

. tion and laws, when it has become necessary

to mse a word comprehending within its
meaning both negroes, properly so-called,
and persons of mixed negro bleod, the term
“polored” has invariably been uwsed. Thus
the Civil Code of 1838 (articles $3 and 2261)
made null all marriages between whites and
“free people of color.” The same language
was used In Act No. 308 of 1855. In article
284 of our present Constitution, the expres-
glon 18: “There shall be free public schools
for the white and colored races.” And 8o In
our numerons publie schools statutes. The
“Jim Crow” railroad law (Act No. 111 of
1850, p. 152) requires the railreads to provide
equal but separate accommodations for the
“white and colored races.” The “Jim Crow”
street raflways law (Act No. 84 of 1902, p.-
89) requires that the street railways shall
provide’ equal but separate accommodations
“for the white and colored races.” The mis.
cegenation law (Act No. 54 of 1894, p. 65)
provides that “marriage between white per-
sons and persons of color s prohibited.”
The act of June 7, 1806 (1 Lislet's Dig. p..
498), entitled, “An act to prevent the intro-
duction of free persons of -color,” etc., uses:
the expression *“persons of color” ‘through-
out. The act of April 14, 1807 (1 Lislet's Dig.
. 499}, entitled “An act to prevent the im-
migration of free negroes and mulattoes,”
etc., uses the expressions “negroes and mulat-
toes” and “free persons of coler” throughout.
The act of March 31, 1808 (1 Lislet's Dig. D..
499), requires notaries passing acts in which
“free persons of color may be concerned” to
add *“after the name and surname of such
free persons of color,” these words: “iree
man or free woman of color,” The act of
March 16, 1830 (Laws 1830, p. 90), entitled
“An act to prevent free persons of color from
entering the state,” etc., uses the expression
“pegroes, mulattoes or other free persons of
color” throughout, repeating that expression
several times in 12 of its 17 sections. The
act of March 25, 1831 (Laws 1831, p. 78), uses
the same expression “free negroes, mulattoes
or other persons of color.” The titie of Bul-.
lard & Curry's Digest, relating to negroes,
griffs, mulattoes, etc., Is not “of negroes,”
but i “of colored persons.”” Act June T,
1806 (1 Martin’s Dig. p. 608), relating to
slaves, is entitled “An act prescribing the-
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rules,” ete., with respect to “negroes and other
slaves” (N. B. Other glaves here could only
medn descendants of negroes, because there
was no other kind of slaves.) In Its section
40 this act mses the expression “free per-
sons of color.” The act of same date rela-
tive to the erlmes of slaves, “free negro, mu-
latto or mustee” (Act March 20, 1809 [1 Mar-
tin's Dig. p. 664]) uses expression “negroes
and other slaves.” So likewlise the act sup-
plementary thereto of March 23, 1810 (1 Mar-
tin’s Dig. p. 668). Act of this latter date
“concerning the introduction of certain
slaves,” efc, uses the expression *“that a
glave, whether negro, mulatto or person of
color,” The act of March 19, 1816 (1 Mar-
‘tin's Dig. p. 686), I8 relative to “negroes and
other slaves,” and speaks of the capture of
runaway negroes or slaves, and of any free
person of color.” The act of February 16,
1818 (Laws 1818, p. 18), uses the expression
*“negroes and other slaves.” Act March 16,
1830 (Laws 1830, p. 80), uses the expression
“free persons of color.,” The Revised Stat-
utes of 1832 (pages 284-200) contains the t-
tle “free persons of color.” It embodles the
‘entire existing legislation at that time In
force relative to said title. Some of the acts
already hereinabove referred to are repro-
duced, and, In addition, Acts 1825, p. 132,
Acts 1830, p. 90, Acts 1831, p. 98, Acts 1842,
p. 308, Acts 1843, p. 43, Acts 18465, p. 163, and
Acts 1850, p. 179. A perusal will show that
throughout, both in the text and in the mar-
£inal notes, the expressions used are “per-
sons of color” or “negroes, mulattoes, or oth-
er free persons of color.,” See same book,
title “Slaves” (pages 522-537), where the

term “person of color” is constantly used to .
designated persons of mixed negro bleod, and

never the ungualified word “negro.” What
is here saild of the Revised Statutes of 1852
i1s equally true of the Revised Statutes of

1856, = Therefore, If the word “negro” as
used in the act now in question and in the:

Gay-Shattuck act, so called (Act No. 178, p.
236, 1908), of the same Leglslature of 1908,
was Intended to have a meaning synonymous

from the customary mode of designating per-
song of mixed negro blood.

And, if we refer to the legislation of our
sister states, we find the same uniformity
in the use of the word “colored,” and not
“negro,” where the Intention I8 to designate
not exclusively -the negro, or black man,
but also the mulatte &nd others of mixed
negro blood. And we find that, except in
those states where a definition of the word
“negro” is given once for all in the Code or
General Statutes (as, for instance, Pol. Code
Ala, 1807, § 2; Gen. 8t. Fla. 1006, p. 165, § 1),
the word is not used as convertible with
*colored,” unless there is added at once some
word enlarging its ordinary meaning. . Thus:

In Maryland the word “colored” is used
throughout in Code Pub. Gen. Laws 1904,

"BTATE v. TREADAWAY,

: aubject : of marriage,
with “colored,” this use of the word must be;
Jooked upon as a clean and clear departure .

503

book 1, pp. 892, 893, on subject of raflroads;
page 939, on the subject of house of refor-
mation; book 2, pp. 1745-49, on the subject
of schools; and the word “negro” Is used,
but with a definitlon added, fn book 1, D
877, on the subject of marriage. See, also, 1
Pub. Gen. Laws Md. p. 200, where the ex-
pression “negro or of negro descent” is used.
In SBouth Carolina the Constitution of 1895
(article 3, § 33) reads:
“The marriage of & white

or mulatto, or person who
or more negro blood,”

And 1 Civ. Code, art. 5, §§ 1293-1299 (Agri-
cuitural Schools), uses the word “colored”
throughout, and section 2664, volume 1, on
the subject of marriage, uses the words “ne-
gro or mulatto.” And the public school acts
use the words “colored” or “colored races.”

In Tennessee, the Code of 1884, on the sub-
Ject of schools (section 1208, art. 9), hospitals
(section 2071, art. §), deaf and dumb institutes
(sectlon 2098, art. 8), railroads (section 23G4),
uses the word *“colored” throughout—and on
the pubject of marriages (section 3291) uses
the words “negroes, mulattoes, or persous of
mixed blood, descended,” ete. Same in the
Constitution of 1870,

In Florida, Gen. St. 1908, §3§ 30294533 on
the subject of miscegenation, uses the words
“negro or mulatto.”” Sectlon 1, p. 165, de-
clares that “the term .‘negro' shall include
every person having one-elghth or more of
negro blood.” The Constitution on the sub-
Ject of schools (article 12, § 12) uses the word
“colored,” On the subject of marriage (artl-
cle 18, § 24) it uses the expression “negro or
negro descent,”

In Georgia, 2 Civ. Code -18935, art. 8, l
1820, provides that:

" “All negroes, mulattoes and their descendants
having one-eighth negro or African blood .in
their veins shall be known in this atate as per-
sons of color.”

Consgt. art. 8, § 5806, on the subject ot
#chools, uses the term “colored.”” -

In Mississippl, Code 1906, § 8244, on the
uses the -expression
“negro or mulatto, or persons who shall have
one-elghth - or more negro blood.  Sections
4059, 4060, on the subject of railroads, uses the
term “colored” throughout; and so does the
Constitution of 1850 on the subject of schools
(Bection 207).

In West Virginia the Code of 1906 uses tha
word “colored” throughout, Thug section
1763 et seq., on the subject of colored insti-
tutes; section 1589 et seq., on the subject of
schools; sections 4359, 4360, on the subject
of miscegenation, And so does Coust. art, 12,
§ 8 (Code 1006, p. Ixxxiil), en the subject of
schools; sections 2889 and 2909. on the sub-
Ject of marriage.

In :Alabama, the Gonstitution, forbidding
marrigges, uses the expression *“‘negro- or de-
scendant of a negro.” <Const 1001, § 102,
The Political Code, a8 already stated, defines
the word “negro.”” In the legislation of the

%erson with a ne;
all bave one-eig) th
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state generally the word “colored” is used
thus, Coust. § 256, on the subject of schools;
Code, § 5487, on the subject of ralilrcads,
ate, .
In North Carolina, the Code (section 1084,
Pp- 437) provides that *all marriages between
a white person and a person of negro descent
to the third generation are void.” The legls-
latlon of the state in other connections uses
the word “colored.”

In Virginia, the word *“ecolored” 13 used
throughout, except that, in prohibiting mar-
rlages, Code 1873 (Code 1887 not in library)
p. 1208, ¢. 192, § 8, uses the word “negro.”
There 18 a statute in Virginia providing that
sgvery person having one-fourth or more of
negro blood shall be deemed & colored per-
son.” In McPherson v. Commonwealth, 28
Grat. 939, the Supreme Court of Virginia
held that a person having less than one-
fourth of negro bleod was not a negro. To
the same effect Jones v. Commonwealth, 80
Va. 538-542. The court was Interpreting the
first of the above-quoted statutes in connec-
tlon with the second; and assumed that the
word “negro” was convertible with “colored.”
‘We are not ‘prepared to say that the second
of the said statutes does not have the effect
of making the two terms completely synon-
ymous in Virginia.

In Kentucky, the statute with reference to
marriage (Rev. St. 1894, §§ 2007, 2008) uses
the expresslon “negro or mulatto,” and adds
that:

“Those shall be deemed negroes and mulat-
toes who are of pure negro blood, and those de-

gcended from & megro to the third generation
inclusive.”

Sce Laws Ky, 1865-66, ¢, 536, § 3. Const.
1861, § 187, on the rubject of schools, and
Rev. St., on same subject, pp. 1448-1452, use
the word *colored” throughout. -

In Missouri, lLaws 1864, p. 67, there is a
statute defining the term “negro” and “mu-
latto.” .

Also In Arkansas, Kirby's Dig. 1904, §
6632, p. 1378, provides a statutory definition.

The laws of Oklahoma are not in the state
IHbrary.

Nothing 18 to de found on the subject In the
laws of Kansas or the District of Columbia,
© In Texas, the word “colored” ts used gen-
erally, except in the law forbidding marriages,
where the -expression “African and persons
of A.rican descent” I8 used, And the word
js defined by statute. Rev. 8t 1895, art.
3908. And in the separate car law the word
“nepro” Is used.

Passing to the other states, we find that
fn New York the words *‘colored” and “of
African descent” are used. 1 Rev. 8t. (Birds-
eve 2d Bd.) tit. “Schools,” p. 572, art. 11;
vol. 2, Id. (Insurance) p. 1692, § 319, par. 4.

So In Massachusetts, Rev. Laws (Schools)
p- 478; (Kidonapping) p. 1746; *negro, mu-
Iitto, or other persons of color,”

- 'In Indiana, Burns’ Ann. St 1908, § 2641,
marrisge is prohibited between “white persons
and persons having one-elghth or more negro
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blood.” Klsewhere, the expressions are “ne-
gro or mulatto” (Const. art. 1, § 82; 2 Burns’
Ann. Bt 1908, p. 237) and “colored” (2 Burns’
Ann, St. 1908, pp. 3G1, 1175). )

In OQhlo, the terms used are *“colored,”
“wholly or partlally of African descent,”
“persons of color.”” 2 Rev, St. §§ 3631—1,
36312,

In Arizona, Rev. 8t. p. 809, art, 3092, for-
bids marriage between white and “negro or
descendent of negre.”

In Nebraska, Cobbey’s Ann. St 1909, §
4275, forbids marriage between white and
persons “possessed of one-fourth or more of
negro blood.” .

In Nevada, Comp. Laws, § 4853, subsee, 3,
p. 944, forbids illiclt cohabitation between
white and “any black person, mulatto, Ine
dian or Chinese.”

In Illinois, the word *colored” Is used
throughout. Const, art, 8 {Schools); Act
March 24, 1874 (Rev, St. 1874, c. 122, § 100).

In Montana, Laws 1000, e, 49, p. 57, pro-
hibiting marriages, uses the expression “ne-
groes and persons of negro blood.”

In Michigan, How. Ann, St, 1882, par.
6214, p. 1619, on subject of marriages, uses
expression “wholly or in part of African de-
scent.” The Constitutlon (Schools) uses word
“colored.”

The foregoing review of the laws of the
other states is, we realize, very imperfect
and superfleial; but it suflices to show that
the word *negro,” very tar from having been
generally recognized and accepted as includ-
ing within Its meaning persons of mixed pe-
gro blood, has, on the contrary, never been
80 used, unless coupled with defining words,
or with a definition statutorily elsewhere
adopted, except perhaps In Virginla. We say
“perhaps,” because there is in Virginia a
statute which may be sald to impart that
meaning to the word. ‘

It we pass from statutory literature and
come to judicial literature, we find the same
approximate uniformity in the use of the
word *“colored” whenever the idea 1s to refer
to persons In general having negro blood;
and the use of the word “negro” unqualified
only when the reference 18 to the negro prop-
erly so called, or blacks. Thus in the first of
our volume of reports (1 Mart. [O. B.] 184,
the case of Adelle v. Beauregard), the sylla-
bus reads:

“Persons of color are presumed free—negroes
otherwise.”

A sharp distinction 18 here drawn between
persons of color and negroes proper or blacks,
In the following cases the word *‘colored” lg
nsed throughout to designate negroes -proper
and persons of mixed negro blood: Ix parte
Plessy, 45 La. Ann. 80, 11 South. 948, 18 L.
R. A. 639 (a railroad case); Deculr v, Ben
son, 27 La. Ann. 1 (a steamboat ease); Same
case on appeal to Bupreme Court of U. B.
(Hall v. De Cuir) 95 U. 8. 485, 24 L. Bd. H47;
State ex rel. v. Judge, 44 La. Ann. 770, 11
South.. 74 (a raflroad case); .State v. Pearson,
110 La. 887, 34 South. 575 (a street car case);
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Lange v, Richonx, €8 La. 560; Robinett v.
Verdun’s Vendees, 14 La. -542; Compton v.
Prescott, 12 Rob. 56; Badillo v. Tio, 6 La.
Ann 129; Succession of Hebert, 33 La. Ann.
1099; Buccession of Vance, 110 La. 760, 34
South. 767; Cazanave v. Bingaman, 21° La.
Ann, 435; Succession of Colwell, 34 La. Ann.
265; Jung v. Dorlocourt, 4 La. 175; Holmes
¥. Holmes, 6 La. 470, 26 Am. Dec, 482; Suc-
cesslon of Pearce, 30 La. Ann. 1169; The
Bue (D, C) 22 Fed. 843; . Louisville, N. 0O, &
T. R. Co. v. Mississippl, 66 Miss. 662, 6 South.
203, 5 L. R, A. 132, 14 Am, St Rep. 599;
Logwood v. Memphis, ete, Co. (C. C.) 23 Fed.
318; Murphy v. Western, etc.,, R. R. (C. C.)
23 Fed. 637; State ex rel. Garnes v. Mec-
Cann, 21 Ohto St. 198; People ex rel. v. Gal-
lagher, 92 N. Y. 438, 45 Am. Rep. 232; Rob-
erts v, City of Boston, § Cush. (Mass.) 198,

In C, 0. & 8. R. R. Co. v. Wells, 85 Tenn.

613, 4 8. W. B, a railroad passenger case, the
plaintiff was a mulatto, and the court used
the word “mulatto” throughout, except when
referring to the “colored” porter.
" In Lee v. Hill, 83 Ky. 49, the word “negro”
was used; but whether for the purpose of
designating the negro proper, or also the per-
son of mixed negro blood, cannot be ascer-
tained from the deecislon.

In Cory v. Carter, 48 Ind. 327, 1T Am, Rep.
788, the term *“negro™ was used, but the
plaintiiI and his children were negroes of the
full blood; hence the word “negro’’ was the
appropriate term to use in the case. Where,
however, the schools act Is referred to and
the school children, the word “colored” is
used.

In State ex rel. Stoutmeyer v, Duffy, 7
Nev, 842, 8 Am..Rep, 713, the word “negro”
occurs bhoth in the syllabus and in the decl-
slon;  but the court was dealing with a stat-
ute which read: “Negroes, Mongolians and
Indians shall not be admitied into the public
schools.”

. In Westchester, etc., R. R. v. Miles. 50 Pa.
209, 93 Am. Dec. 744, the court seems to have
used the words “negroes” and “black” con-
vertibly with “colored.” The case, however,
in no way involved the meaning of these
terms; but dealt exclusively with the right
to provide separate accommodation for the
races on the ears of the plaintiff company.

In Ward v. Flood, 48 Cal. 38, 17 Am. Rep.

405, the words of the statute were “of African
descent” and *“colored.” Nowhere “negro”
unqualified. :

The cases In the following long list involy-
ed slaves, rights to slaves, rights claimed by
slaves, suits for freedom, incapacity to In-
herit resulting from the Impossibility of
whites and persons of color to marry, ete
In not one of these cases 18 the word “negro”
used as Including mulattoes, and still less
quadroons, et¢, Where the word “negro” ia
useq it 1s with the meaning of a black person.
Net necessarily a pure blooded Afriean: but
a black person. The word “colored” is used
with f{he same freedom as if its mean-
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ing, as expressing @ person laving negro
blood in his . veing, were no more uncertain
than is the meaning of the word “horse™ or
“man.” Merry v. Chexnaider, 8 Mart. (N. 8.)
699; Gomez v. Bohneval, 6 Mart. (0. B.) 656;
Cuffy v. Castillon, § Mart. (0. B.) 496 ; Metay-
er v. Metayer, 8 Mart. (0. 8.) 16; Metayer v.
Noret, 5 Mart. (0. &) 566; Forsyth v. Nash,
4 Mart. (0. 8.) 385; Brown v. Compton, 10
Mart. (O, 8) 425; Simming v. Parker, 4
Mart., (N. 8.) 203; Hawkins v. Vanwinckle,
6 Mart. (N. 8.) 420; Girod v. Lewis, § Mart,
0. 8.) 559; Livaundais' Heirs v. Fon, 8 Mart,
(0. 8.) 161; Allain v. Young, 9 Mart. (0. 8)
221; Delery v. Mornet, 11 Mart. (0. 8.) 10;
Morgan’s 8yndics v, Fiveash, 8 Mart. (N. 8)
580; Labranche v. Watking, 4 Mart. (0. 8)
301; Palfrey v. Rivas, 7 Mart, (0. 8) 371;
Morgan v. Mitchell, 8 Mart. (N. 8) 576; Ca-
tin' v. D'Orgensy’s Heirs, 8 Mart. (0. 8)) 219:
Moosa v. Allain, 4 Mart. (N. 8.)'102; Louis'v.
Cabarrus, 7 La. 172; Prodence v, Bermoadi,
1 La. 241; Poulard v. Delamare, 12 La. 267
Smith v. Smith, 13 La. 446; Poydras v. Tay-
lor, 18 La. 12; Mary v. Morrls, 7 La. 139
Marie Loulse ¥.  Marot, 8 La. 47%; Phillis v.
Gentin, ¢ La. 211; Grounx v. Abat's Ex'rs,
7 La, 81; Poydras v. Mourain, 9 La. 505
Markham v. Close, 2 La. 584; Moffat v. Vion,
5 La. 347; Hart v. Bt. Romes, 7 La. 589;
Guerrier v. Lembeth, 9 Ia. 341; Hurst v,
Wallace, § La, 99; Strawbridge v. Turner, 9
La. 215; Rlice v. Cade, 10 La. 283; Golden-
bow v. Wright, 18 La. 373; Buel v. New York
Steamer, 17 Ia. 546; Valsain v. Cloutier, 38
La. 176, 22 Am. Dec, 179; Phillizs v. Gentin,
9 La, 210; State v.. Moore, 8 Rob. 521 Mec-
Cargo .v.:N. O. Ins, Co., 10 Rob. 202, 43 Am.
Dec. 1803 Marla v. Edwards, 1 Rob. 359;
Nolé v. De St. Romes, 3 Rob. 484: Mathews
v. Boland, 5 Rob, 200; Fanchonette v. Grange,
5 Rob. 510; Verdun v. Splane, 8 Rob. 5303
Jackson v. Bridges’ Heirs, 1 Rob. 172; Fran-
cois v, Lobrano, 10 Rob. 450; Winston v, Fos-
ter, § Rob. 113; Feltus v. Anders, 5 Rob.
T; Cotton v, Brien, 8 Rob, 115; Frierson v.
Irwin, 5§ La. Ann. 525; Baldree v. Daven-
port, 7 La. Ann., 589; ‘State v. Dick, 4
La. Ann. 183; Conant v. Guesnard, 5 La.
Ann, 697; Eulalie v. Long, 9 La. Ann, 9;
Liza v. Punissant, 7 Ia. Ann, 80; Hajnes v.
Forno, 8 La. Ann. 35; Brown v. 8mith, 8
La. Ann, 53; Barclay v. Bewell, 12 La. Ann,
262; Pauline v. Hubert, 14 La. Ann. 161;
Gaudet v. Gourdain, 8 La. Ann. 136; An-
gelina v, Whitehead, 3 La. Ann. 556; Mary v.
Brown, § La, Ann, 269; Trahan’s Helrs v,
Trahan, 8 La. Ann. 4535; Virginia v. Himel,
10 La, Ann, 185; Price v. Ray, 14 La. Ann.
697 ; Hardesty v. Wormiey, 10 La. Ann. 239
Delphine v, Guillet, 11 La. Ann. 424: Henri-
ette v. Barnes' Heirs, 11 La, Ann, 454; Jami-
son v, Bridge, 14 La. Ann. 31; Jones v. State,
13 La. Ann. 406; Thompson v. Touriaec, 13 La,
Ann, 605; Deshotels v. Solleau, 14 La. Ann,
T45; QGeorge v. Demouy, 14 Ea. Ann. 145;
Carmonche v. Carmouche, 12 La. Ann, 721;
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Hugéhle v.. Preval, 2 La, ‘Ann. 180; -Arsene
v. Pigneguy, 2 La. Ann, 621; Sophie v, Dup-
lessis, 2 La. Ann, 724; Matilda v. Auntrey, 10
La. Ann, 555;  Maranthe v. Hunter, 11 La.
Ann. 734; Vail v. Bird, 6 La. Ann. 223; Bak-
er v. Tabor, T La. Ann. 558; McDowell v.
Couch, 6 La. Ann, 360; State v. Whetstone,
13 La. Ann. 376; Collingsworth v, Covington,
2 La. Ann. 406; Hynson v, Meulllon, 2 La.
Apnn. 798; Arpoult v. Deschapelles, 4 La.
Ann. 41; Bibb v. Hebert, 3 La. Ann. 132;
Blanchard v. Dixzon, 4 La. Ann. B7; Me-
Cutcheon v. Angelo, 14 La. Ann, 34; Arnan-
dez v. Lawes, § La. Ann, 127; Carmouche v.
Bouis, 6 La. Ann, 08, 54 Am. Dec. 558; Ben-
jamin v. Davis, 6 La. Ann. 472; Kemp v.
Hutchingon, 10 La. Ann. 494; Griifing v.
Routh, 11 La. Ann, 135; Gardiner v. Thibo-
deau, 14 La. Ann. 732; Willlamson v. Nor-
ton, 7 La. Ann. 393; Spalding v. Taylor, 1
La. Ann. 195; Botts ¥. Cochrane, 4 La, Ann,
35; Dowty v. Templeton, 9 La. Ann, 549;
Farwell v. Harrls, 12 La. Ann. 50; Barry v.
Kimball, 12 La. Ann. 372; Daret v. Gray, 12
La. Ann. 394; Buddy v. The Vanleer, 8 La.
Ann. 34; Marciacq v. Wright, 13 La. Ann.
27: Vinot v, Berirand, 6 La. Ann, 474; Ontes
v. Caffin, 8 La. Ann. 839; Leigh v. Meurice,
6 La. Angp, 476; Landry v. Klopman, 13 La.
Ann, 8453; Gaudet v. Gourdaln, 3 La. Ann
126; Carmelite v. Lacaze, 7 La. Ann, 620;
Henderson’s Helrs v. Rost, 11 La. Ann. 541;
Marshall v, Watrigant, 12 La. Aon. 619;
State v. Solomon, 15 La. Ann, 463; Bateman
v. Frisby, 15 La. Ann. 8; Rost v. Doyal's
Heirs, 15 La. Ann, 265; Foster v. Mish, 15
La., Ann. 199; Howes v. The Red Ohlef, 15
La. Ann. 321; Malille v. Blas, 15 La. Ann,
100; Beverley v. 8tr. Empire, 15 La. Ann. 432;
Pelham v, The Messenger, 16 La. Ann, 89.

The foregoing is not given as being an ex-
haustive review of the decisions wherein the
courts of this country might have had oc-
casion to make use of a term to designate per-
sons of the mixed negro blood; but merely
a8 a review of a certaln number of cases tak-
en at random, without cholce, except that
we have sought to include all those of our
own reports.

. The precise questlon of whether the word
“pegro” In its ordinary acceptation includes
within 1ts meaning maualattoes, quadroons,
ete., has never been considered by the courts,
g0 far as we have been able to ascertzin, The
decisions coming pearest to it are the fol-
lowing: :

In People v. Hall, 4 Cal. 899, the court, in-
terpreting the following gtatute: “No¢ black
or mulatte personm, or Indian, ‘ehall be al-
lowed to give evidence in favor of, or against
a white man”—held, that the statute disqual-
ifled all races other than the Caucaslan, and
that, therefore, & Chinaman could not testi-
fy. In the course of the opinion the court
gaid: “The word ‘black’ may include ali ne-
groes, but the term ‘negroes’ does not include
all black persons.” . It will be observed, also,
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that the Legislature of Callfornia did not con-
sider that the words “black person” ‘Included
“mulattoes,” for it deemed it necessary to
add *“or mulattoes” In order to make the
statute include mulattoes, meaning, no doubt,
by “mulattoes™ 'all persons of mixed negro
blood. : .

In Thurman v. State, 18 Ala, 278, the court,
interpreting clause 5 of section 2 of the Code
of Alabama, which contains a& provision de-
fining the teérm “negro” and “mulatto,” and
makes the latter to mean “a person of mixed
blood, descended on the part of the father
or mother from negro ancesters to the third
generation inclusive, though one ancestor of
each generation may have been white,” said:

“The contention of apgel]ant that she could
not be convicted of the felonious grade of the
offense charged if it appeared that her paramour
was a mulatte, the indietment eharging cohabi-
tation with a negro, proceeded, doubtless, on
the meaning of those terms, unaffected hy the
statute to which we bave referred; that is,
that a negro,- generically considered, is a de-
scendant of the whole blood from the black,
woolly-headed race of Southern Africa, and that
a mulatto is of the half blood, & person who is
the offspring of a negress by a white man, or
of a white woman by & negro.””

In Felix v, State, 18 Ala. 720, on an allega-
tlon that a person was a negro, and proof
that he was a mulatto, and the guestion being
as to whether the proof sustained the ailega-
tion, the court said:

“The word ‘negro,’ meaning a black man de-
scended from the black race of Southern Africa,
is not understood in common parlance to mean
a mulatto, and our statutes seem to make the
distinetion between them.”

See, also,” Linton v. State, 88 Ala. 218, 7
South, 261 N ‘

This, so far as we know, s the only extant
Judicial expression of opinlon (barring that
of the two judges of the criminal district
eourt for the parish of Orleans In the instant
case) regarding the popular meaning of the
word “negro” when used without any qualifi-
cation, and in the absence of any statnte en-
larging the ordinary meaning of the word.

In State v. Davis, and Same v. Hanna, 2
Balley (8. ) 558, the court, Interpreting a
statute which dlsqualified negroes and mulat-
toes as witnesses, held that:

Every person of “a distinct and visible admix-
ture of negro blood is to be denominated a mu-
latto, or person of color. * * * The gdistine-
tions which have obtained in the French and
Spanish American colonies, and in our sister
state of Louisiana, in relaticn to persons of mix-
ed European and negro bicod, have not been ad-
mitted in this state, There the descendant of
a mulatto—that is, a person of an equal mixture
of Buropean and negro blood and a white—is
called & ‘quadroon.’ This term has not been
adepted in our state, and I have no doubt that
according to the popular acceptation of the
term among us such a person would be called a
mulatto, or persan of color.”

Let it be noted, first, that the court does
not say that the descendant of a mulatte and
a white would be known in Louisiane as a
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“pegro,” but as & “"quadroon”; and that “ac-
cording to popular acceptation such a person
would be called [in South Carclina, not a
negro, but] a mulatto, or person of color.”

In State v, Chavers, 50 N. C. 11, the court
interpreted the following statutory provision:
“That all free persons descended from negro
ancestors to the fourth generatlon, inclusive,
though one ancestor of each generation may
have been a white person, shall be deemed
free negroes and persons of mixed blood”—
and held that: “A person must have in his
velns less than one-sixteenth part of negro
blood, hefore he wiil ¢ease to be a free negro,
no matter how far back you had to go te find
a pure negro ancestor,” .

" Here the court was simply interpreting a
statute and using the language of the stat-
ute.

In Ohio a person I8 white or colored ac-
cordingly as the white or the cclored blood
predominates. Monroe v. Collins, 17 Ohlo St.
665; Willlams v, School Dist., Wright (Ohlo)
679; Lane v. Baker, 12 Ohio, 237, 243; Gray
v. State, 4 Ohio, 353, 854; Anderson v, M-
kin, 9 Ohlo St 568.

In Michigan a pergon of less than one-
fourth negro blood has been held to be a
white person within the meaning of the con-
stitutional provision limiting the elective
franchise to “white msale eitizens.” People v.
Dean, 14 Mich. 408, 414

In Frasher v. State, 8 Tex. App. 263, 30
Am. Rep. 131, under a statute forbidding
marriage between “a& white person and a
negro or a person of mixed blood descended
from negro ancestry to the third generation”
—an Indictment charged that the defendant,
a white man, married 8 negro womsn—Iit
was held that it was insufficlent to show that
the woman was of thé mixed blood.

The decision of this court In the case of
Lee v. N. 0. & &reat Western R. R. Co,, 125
La. 238, 51 South, 182, is extensively gquoted
from in the brief of the prosecution, as con-
clusive of the question now at issue; but we
do not see that it has any bearing. 'The
question there was not, as here, whether the
word “negro,” ungqualified, embraces within
its meaning persons of mixed negro blood,
but as to what proportion of negro blood a
person must be possessed of In order to be a
colored person within the meaning of the
separate railroad coach statute.
was in no way, shape, or form, directly or
fndirectly, called upon In that case to inter-
pret the word “pegro” as Including or net
within it meaning, when vnqualified and in
absence of & defining statute, persons of mix-
ed negro blood.

The other ecases clted in the same con- g4

nection in the brief filed in behalf of the
prosecution are Clark v. Board of School Di-
rectors, 24 Jowa, 275; Johmson v. Town of
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In Clark v. Board of School Directors,
supra, the question was whether under the
Constitution and the statutes, which made
no distinction between the white and the
colored youths of the state, the school board
could maintain separate schools for the white
and the colored. There was absolutely no
questlon in the case about the meaning of
the word “negro.” In fact, that word does
not occur In the decision. While arguing
that, if the achool board could exelude Afri-
can children from the schools, they could
exclude Irish, French, German, English, ete.,
the court said:

“The term ‘colored race' is but another desig-

nation, and in this country but a synonym, for
‘African.’”

This is the nearest the ecourt came to men-
tioning the word “negro.”

In Johnson v. Town of Norwich, 20 Conn.
408, the guestion was whether a person hav-
ing *“one-fourth African negro blood” was “a
person of color.” The court said:

“According to the common, general, and, in-
deed, universal, acceptation of the phrase, ‘per-
sona of color’ in this community, it embraces
not only all persons descended wholly from Af-
rican sncestors, and therefore of pure and un-
mixed African blood, but those who have de-
scended In part only from such ancestors, and
}éilo:% a distinct, vigible admixture of African

There was no question In the case of the
meaning of the word “negro,” nor is there
anything in the case that can in the most
digtant manner throw any light upon the
meaning of that term.

In Plerce v. School Trustees, 46 N. J. Law,
70, the statute forbade the exclusion of a
child from any school “on account of his
or her religion, nationality or color.” The
excluded child was admittedly a mulatto.
There was no pretense to its being white.
The court sald:

“Counsel further urges that since, under the
rule of the trustees, an Italian (for example)
as dark as the relator's children would have
been admitted, the exclusion was therefore ow-
ing, not to ‘color,” but to race, which the atat-
ute does not prohibit. But I think the term
‘eolor,’ as applied to persons in this country, has
had too distinct a history to leave possible such
an interpretation of the Iaw., Both in the stat-
‘ute and in the regulations of the respondents
persons of color are persons of the negro race.”

Here the court was dealing with the mean-
ing of the term “persons of color,” not with
the meaning of the word “negro race,” as in-
cluding or not persons of mixed blood.

In Van Camp v. Board of Education of
' Logan, § Ohio 8t. 412, the court sald:

“The only question presented is whether chil-
ren of five-eizhths white and three-eightha Af-
rican blood, who are distinctly colered and
generally treated and regarded as colored chil-
dren by the community -where they reside, are
of right entitled to admission in white schools.”

Norwieh, 28 Conn. 408; Pierce v, School .

Trustees, 46 N. J. Law, 79; Van Camp V.
_Education of Logan, 9 Ohio St.
. ‘ | ed children,” made use of In different parts

Board of
412,

The contention, as shown by the dissenting
opinion, was as to whether the term' “color-
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of the statote, had the same meaning as the
term “black or mulatfo,” as used in other
parts of the statute. The court held that
the object of the statute was to divide the
school children of the state into two cate-
gories—the “white” and the “colored”—and
proceeded, as follows:

“To which of these classes do the children of
the pluaintiff in error belong—'white’ or ‘colored’?
They are in the ordinary, if they are not in
the legal, sense, white. The demurrer admitg
that they are, in fact, if not in law, ‘colored’
children. Our standard philologist, Webster,
defines ‘colored people’ to be ‘black people,
‘Africans, or their descendants, mixed or un-
mixed.’ Such is the common understanding of
the term. A person who has any perceptible
admixture of African blood is generally called a
‘colored’ person.”

There was no dential tha{ the children were
colored persons, and there was no contention
that they were “blacks or mulattoes,” The
whole case turned upon whether the term
“oplored persons” made use of In the statute
was Iintended to be restricted to “blacks or
mulattoes,” or was intended to be extended to
“colored persons” generally. The court was
not called upon to interpret the term “negro.”
It never occurred to the learned counsel in
the case or to the court that the words
“plack or mulattoes” could be interded to
include persons of five-eighths white blood.
In the instant case, the argument 1s that the
term “negro race” Includes persons of seven-
eighths white blood.

These decisions are authority that a negro
is necessarily a person of color; but not
that a person of color is necessarily a negro.
There are no negroes who are not persons
of color; but there are persons of color who
are not negroes. The term “colored,” as ap-
plied to race, was given the meaning of the
word “negro” for the very purpose of having
in the language a term Including within 1ts
meaning both negroes and descendants of
negroes; but the converse 1s not true, The
word “negro” was never adopted into the
language for the purpose of designating per-
sons of mixed blood. On the contrary, it
was for the purpose, and the sole purpose, of
expressing the meaning of persons of the
negro race proper; and it can have now a

different, or more enlarged, meaning only by :
‘admitted to be to say the least of equivoeal

enlarging its original meaning, as was done

with the word “colored,” and Imparting to .

it a meaning different from that which it
originally bore In the language. The Legis-
lature might do thiz, but the statute by
which it did it would have suthority only in
Louisiana, and the word “negro” would atill
continite to mean, the world over, cutside of
Louislana, except where Its meaning had
been In like manner statutorily enlarged, a
person of the African race, or possessing the
black color and other charateristlcs of the
African.

We do not think there could be any serious
denial of the fact that In Lounisiana the
words “mulatte,” “gquadreon,” and “octoroon”
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are of a5 definite meaning as the word
“man” or ‘“child,” and that, among educated
people at least, they are as well and widely
known, There 18 also the less widely known
word “griff,” which, in this state, has a defi-
nite meaning, indicating the issue of a negro
and a mulatto. The person too black to be
a mulatto and too pale In color to be a negro
is a griif. The person too dark to be a
white, and too bright to be a griff, is a
muiatto. The quadroon is distinctly whiter
than the mulatto. Between these different
shades, we do not believe there is much, if
any, difficulty in distinguishing. Nor can
there be, we think, any serious denial of the
faet that in Lonisiana, and, indeed, through-
out the United States (except on the Pacifie
slope), the word “colored,” when applied to
race, has the definite and well-known mean-
ing of a person having negro blood in his
veins. We think, also, that any candid mind
must admit that the word “negro” of itself,
ungualified, does not necessarily include with-
in its meaning persons possessed of only an
admixture of negro blood; notably those whose
admixture iz so slight that in thelr case even
an expert cannot be positive. That much hasg
to be admitted, else why should the Legisia-
tures of all the Southern states (to say noth-
ing of the Northernm), save and except, per-
haps, in the one case of the Virginia statute
hereinabove referred to and commented on,
have uniformly abstalned from using the
word without qualifying It and have deemed
it mecessary to enlarge the ordinary, or dic-
tionary, meaning of the word by a special
statutory definition whenever they have de-
sired to use it as including persons of mere
mixed mpegro blood; -else, why should the
word “colored” have recelved such universal
adoption as meaning persons of negro blood
pure or mixed, if there was already In the
language a word expressing that meaning,
and no specizl word was needed to express
it? Well, then, if there are well-known words
in the language by which persons of negro
blood whether pure or mixed may be unmis-
takably referred to or designated, and, in
fact, since that meaning could be unmistak-
ably conveyed by the use of a phrase Instead
of by a single word, and sinee the word
‘“negro” of itself and ungualified has to be

meaning as including persons not having the
appearance of negroes, though having in
their veins some admixture of negro blood,
can any one say why the Legislature should
have sald “negro,” plain “negro,” ot “negro
race,” unquallfied, If its intention was to in-
clude these persons of such slight admixture
of blood? The Legislature must be supposed
to know the words of the language and to
use them according to their ordinary sig-
nification. When, therefore, it used the word
“negro,” plain “negro,” or “negro race,” and
not these other words or forms of speech In-
c¢luding within their meaning persons who,
though apparently white, yet had in their
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velns a perceptible admixture of negro blood,
the Inevitable inference is that it did so be-
cause it meant negro, plain negro, or persons
black a&s negroes and having the character-
istics of the negro, and not these other per-
gons not coming within that deseription.

It might be different If there were mome-

thing in the context to enlarge the ordinary
meaning of the word; but there is nothing.
The word stands isolated, and has to speak
for itself, .
. A consideration of the object sought to be
attained by a statute oftentimes throws light
upon its meaning, and the argument is made
that such is the case in the present instance,
that the purpose was to prevent a mixing of
bloods, and that that object would not be ac-
complished 1if only the blacks and not also
the mulattoes and guadroons and octoroons
and others of lesser mixture were included
within the prohibition; that, in fact, the stat-
ute would then be practically a dead letter,
since concubinage of the whites with the
blacke 1y practically unknown.

That argument would have great weight if
it did not, in the first place, lead@ % a disre-
gard of the plain meaning of words In ad-
vocacy of an attempt to reach the supposed
spirit of the statute; apd If it did not, in the
second place, lose sight of facts of no less
ilmportance than the history of the negro
race in Louilsiana, and the whole past legis-
latlon of the state on the subject of the sex-
ual relations of the two races. That history
teaches that from birth of the state up to
the last session of the Legislature concubl-
nage with even the pure-blooded negro was not
forbldden, and that to this day cohabitation
with even the pure-blooded negro Is not for-
bidden except In concubinage; and that from
1870 up to 1894 marriage with the pure-
blooded negro was not only not forbidden, but
wae legal. And the abstention from legis-
lating on the subject cannot be aseribed to a
difference in conditions or to lack of inter-
eat 1n the subject; for, during all this time,
conditlons have been the same, and of all fit
gubjects for legislation this one of the rela-
tions of the two races has been one of the
fnost prominent In publie thought, demand-
ing the closest and highest attention of the
statesmen of the day. It is the growth and
progress of ideas that has induced this leg-
islation, Up to the session of 1894 the Leg-
Islature had evidently not deemed the time
ripe for prohibiting marriage. Up to the
sesslon of 1908, it had not deemed the time
ripe for prohibiting concubinage even with
the pure-blooded negro. It has not deemed
the time ripe for prohibiting cohabitation
even with the pure-blooded negro, exeept in
concubinage, Whether it deemed the time
ripe in 1808 for prohibiting concubinage with
the person of slight admixture of negro blood,
1o matter how slight the admixture, and has
done 80 by this statute, is the question. If
it has done so, 1t has certainly chosen to do
it In most questionable form, when it could
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Just as easily have Jone it in & form free
from ambignity by using the terms made
familiar by the Constitution and by our other
past legislation on the subject of the races.
That our Legislature, which in the whole
history of the state has not deemed it expe-
dient to lmpose the slightest inhibition or
penalty upon concubinage even with the pure-
blooded negro, and which continues to deem
it inexpedient to impose the slightest restric-
tion upon free fllicit cohabitation with the
pure-blooded negro except In concubinage,
should all of a sudden (conditions being un-
changed) have awakened to the necessity of
making concubinage even with persons bare-
ly exhibiting & trace of negro blood not only
an offense and a crime, but a felony, 18 not a
conclusion necessarily to be adopted. Legis-
lation upon Important and prominent subjects
does not usually go by fits and starts, but by
gradual progression. At all events, if the
Intention was thus to go at one clean sweep
from one extreme to the other, terms expres-
sive of that intentlon should have been unsed,
and not terms which, in the light of the or-
dinary meaning of words, and in the light of
the past legislation of the state, and of the
legislation of the other states, and of the
judicial literature of the country, are not ex-
pressive of that Intention, or, at best, express
it ambliguously.

The connectlon also in which & word 18
used often operates as a Umitation, or as an
enlargement, of 1ts meaning, Thus, this same
word “negro,” if used in connection with the
soclal relations of the whites and negroes and
persons of mixed negro blood, would certain-
1y convey the precise and exact meaning of
the word “colored” when used In the same
connection, because it Is known that soclally
persons of mixed colored blood are kmown to
be classed with negroes. A notice posted at
the entrance of a ballroom that negroes are
not admitted would certainly mear that col-
ored persons—i. e., persons of mixed negro
blood as well a8 negroes proper—were not
admitted; and a similar notiee at the en-
trance of a hotel or theater would approxi-
mately with the same certainty have the
same meaning. In all states where separate
car laws have been in operation for some time
a like notice at the entrance of a railroad
coach or street car would have the same
meaning, though with diminishing certainty.
But, while this 13 true of the word “negro”
when used In connectlon with the social rela-
tions, it 1z not equally true of the word when
used generally. For Instance, a notice that
all negroes were to be driven out of New
Orleans would no doubt set everybody in-
quiring at what point the color line was to
be drawn, Few In all likelihood would un-
derstand that the many people who have the
appearance, education, and culture of whites
were Intended to be included in such an or-
der, The contention of the prosecution is
that the word “negro” 1s synonymous with
“colored”—no matter in what connection 1t
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fs used. This ta'not'so. Fad it been 8o, the
law forbidding marriages would have used’
the word *negro,” and not the word “col-

ored”; for “negro” would then have been the
natural and obvious word to use.

It was Buggested at the bar that the Leg-
fslature would hardly permit whites and oc-
toroons to live in concubinage when forbid-
ding them to ride together in rallroad coach-
es and street cars. But the best answer to
that suggestion is that—to use a homely {l-
Tustration—*the proof of the pudding is'In
the eating thereof”; that the Legislature has
as a matter of fact done that very thing;
that from the time of the passage of the
separate car bills, years ago, until this last
session of the Leglslature, not only octoroons,
but jet black negroes, were allowed fo live
in concubinage with whites, although for-
bldden to ride In the same railroad coaches
and street cars with them, The question
which the court has to deal with In this case
is not what the Legislature should have done,
but what it has done. The only thing the
courts can do (If they wish to keep within
the legitimate scope of their functions) I
to enforce the laws as they are written, in-
terpreting them In aeccordance with the rec-
ognized and accepted canons of construction.

If conjectures are admissible, however, as
to what considerations may have prompted
the Legislature to enact separate car stat-
utes, while leaving the concubinage and -
licit commerce of the races untrammeled,
one consideration which readily suggests it-
self is that without separate car stututes the
whites would be brought In contact with the
colored no matter how objectionable the
proximity might be to them, whilst thelir
concubinage or iliclt commerce with them
could only be voluntary. The laws on the
gubject have heretofore been for the pro-
tection of the individual; whereas now the
time has ripened for the protection of the
race. To what length has the Legislature
gone in the latter direction I the question.

A consideration which fortifies the conclu-
slon to which we have arrived is that penal
statutes are construed strictly. They are
not “enlarged, or extended to cases not ob-
viously within their words and purport.”
Johnson v. Southern Pacifie, 19¢ U. 8. 1,
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25 Sup. Ct. 158, 49 L. Ed. 363, They are
construed in favorem lbertatis. Cases not .
clearly embraced within them cannot be!
: Co., 125 La. 236, 51 South. 182, no ope in this

brought in by a doubtful construction. Noth-
ing is & ¢rime which the Leglslature does not
clearly and unmistakably make a ecrime

This is strikingly illustrated by the cases of

State v. Smith, 30 La. Ann, 846, ang State v.
Depass, 31 La. Ann. 487, where Incest went
scot free becaunse the statute making it a

g T

(L,
presented to the Leglslature, the act ‘we are

‘dealing ‘with contained the following clause:

“That a person who is as ‘much as one thirty:
second part negro shall be, for the purpose of
this act, a person of the negro race.’

Thus we find that the author of the act had
not considered that the word “negro” of It-
gelf and unqualified, or In its ordinary ac-
ceptation, would include within lts meaning
mulattoes, guadroons, ete. Following the ex-
ample of all those who had had occasion to
frame similar laws In the past, where the
word “negro” was used Instead of the term
“persons of color,” he added a clause enlarg-
ing the ordinary, dictionary meaning of the
word *“negro,” As he drafted and presented
it, the act would most unquestionably have ap-
plied to all persons of color, and the question
arises: Why did the Legislature strike out
the clause which unguestionably gave this
act that application? If the act was Intend-
ed to have that application, certainly the
clause could do no harm. The negro blood
is barely traceable beyond the 1/;4, and cer-
talnly not beyond the 1/33. The reason for
striking out this clanse could not, then, have
been for the purpese of extending its appli-
cation to persons having less than 1/z4 part
of negro blood. And, If the object of strik-
ing out that clause was not to extend the ap-
plieation of the act, what could 1t have been,
if not to restrict its application? The sug-
gestion that the clause was stricken out be-
canse the word “negro” of Itself and unquall-
fled includes mulattoes, quadroons, octoroons,
ete,, and no additional clause was therefore
necessary to glve it that meaning, cannot ex-
plain the action of the Leglslature In striking
out this clause. If the act was intended to
apply to mulattoes, quadroons, etc,, the clause
could do no harm, and there was absolutely
po reason to strike it out. It could only tend
to make the act more definite. The author of
the act who doubtless had drafted 1t omly
after having read the legislation of the other
gtates on the same, or kindred subjects, deem-
ed such a definition necessary. Those who

' had occasion to frame the kindred legislation

in other states deemed 1t necessary to add
such a definition of the word.

To say that the definition was wholly use-
less would be to lose sight of the fact that
untfl the decision of this court ta the case of
Lee v. N. O. & Great Northern Railroad

' state—not the Governor, not any Jjudge of

any of the courts of the state—conld have un-
dertaken to say with any degree of authori-

‘ tativeness what proportion of bloed a per-

crime did not define what constitutes incest; .
and this, although incest Iz defined in every :
: "ot the general jurisprudence upon the sub-

For whatever it may be worth we will ject, .and even then the definition first adopt-
mention  that, a8 framed by its aunthor and | ed was changed In consultation, To say, under

dictionary in the language.

gon had to have In his veins In erder fo be
classed as & person of color. The guestion
had to come to this court, and a definition
was adopted by this court only after study
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these circumstances, that the reason why the-

-deflnition which for the purpose of enlarging
the ordinary dictionary meaning of the word
“pegro” the author of this bill had added to
It was stricken out was that the definition
‘was useless, mere surplusage, dead matter in
the bill, 18, in our opinlon, to go dead against
the plain truth of the matter. Had the def-
Inition not been stricken out, but remained in
.the bill, it would have saved this court much
labor in the ease of Lee v."N. O. & G. N. R. Co.,
supra. We can come to0 no other conclusion
than that the Legislature struck the definition
out because the stwtute with the definition In it
Included mulattoes, quadroons, ete., whereas,
shorn of the definition, §t did not include them,
Judgment affirmed. -

His honor, the CHIEF JUSTICE, concurs,
.and hands down a separate oplnion.

His honor, Mr. JUSTICE LAND, dissents,
and hands down a dissenting opinion, In
which dissenting opinion Mr, Justice NICH-
OLLS concurs,

BREAUX, Q. I. {(concurring). The statute
does not Include persons in whose veins
courses only an infinitesimal degree of blood
of the African race.

- The General Assembly did not include (al-
though at flrst proposed} all persons with
1/52 part of African blood, or over,

The lawmaking power declined to insert
the fraction mentioned above. Would the
courts be warranted In adopting a construc-
tion that would include those persons as
forming part of the negro race?

I am unable to agree with a view that
would lead to that conelusion.

On the other hand, there §# an extreme
view that would place the Legislature in the
attitude of having enacted a statute that in-
cludes within ita meaning only persons of
the pure African type. The statute goes fur-
ther evidently and includes a “griff.” (Pop-
ular meaning includes griff among negroes.)

It Includes 21! persons of color in which
the negro blood predominates.

The statutory definition of other states in
which the word "negro” is defined, the welght
of judicial Interpretation, and popular mean-
ing define as “negroes” all quarter-blooded
persons.

They In my opinion, as generally under-
atood, are negroes and fall within the mean-
ing of the statute.

They are easily susceptible of identification
as of the class in question. “Appreclable” in
a recent decision fs the word used to denote
those who should be considered negroes.

In Century Dictionary the deflnition of
“eolored” includes as “negroes” persons of
mixed blood to the degree before mentloned—
i. e, quarteroons—but does not Include “octo-
roon,” to which I shall refer in a moment.

“Negro” 1 defined (to quote from the die-
tionary) “colored”; “having dark or black col-
or of the skin, black or mulatto specifically
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in the United Btates; belonging wholly or
partly to the African race—of or pertaining
to the negroes, or to persons partly of negro
origin"

Now, a8 to the octoroons (persons referrsd
to In the Indictment), they are not negroes.
They are not classed as negroes. They are
not white, as relates to blood. It does mnot
follow that they are negroes.

I therefore concur in the decree,

LAND, J. I am constrained to dissent
from the conclusion reached by the majority
of the court that the words “a person of the
negro race” as used in Act No. 87 of 1908, p.
1035, designate, or were intended to designate,
only negroes of pure or unmized Afriean
blood. )

In 1804 the Legislature by Act No. 54, p.
63, prohibited marriages between white per-
sons and persons of color. It Is conceded
that the term “persons of color” include ati
people of mixed or unmixed negro blood.
That was an anti-miscegenation statute. Act
No. 87 of 1908 has the same purpose, and was
intended as an additional legal barrier against
the intermixing of the blood of the two races.
As the purpose of the statute is to prevent
miscegenation, the evil sought to be remedied
should be considered in construing the words
used by the lawmaker. To hold that the
term “negro race” Includes only persons of
unmixed Afriean blood would defeat the
plain purpose of the Iawmaker. Under such
a rigid construction, a person of African de-
scent with any admixture whatever of white
or nonnegro blood would be immune from
the operation of the antl-miscegenation stat~
ute of 1908, and would render its prohibition
practically nugatory.

Without entering into any extended dis-
cussion of the question, I will state that I
am clearly of the opinion that the word “ne-
gro"” as used In the statute has the same
mearing as “colored,” & term used In popular
language to designate persons of African de-
scent, mixed or unmixed.

The same Legislature at the same session
enacted a law prohibitng the sale of intoxi-
cating liguors to “whites and negroes” on the
same premises. Bection 6, Act No. 176, p.
239, of 1908. If the term “negroes” as thus
used Includes only the pure blacks, then the
griff or mulatto may freely call for his drinks
in any barroom or drinking saleon patronized
by white people,

The legislative history of the siate of Louis-
{ana shows that the terms “negro,” “colored,”
or “of color” have always been used as syn-
onyms. TUnder the Civil Code of 1825, and
statutes prior to 1845, all free persons of

. African descent, whether black, yellow, or of
a whiter hue, were styled “free people of

color” or *free colored persons.” Civ. Code
1838, arts. 95, 2261; Act No. 308 of 1855.
In the legislation since 1870, we find Act No,
111, p. 152 of 1890, requiring railway com-
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‘panfes to provide equal, but separate, ac-|

commodations for the “white and colored
races.” Article 248 of the Constitutlon of
1898 provides that “there shall be free public
‘sehools for the white and colored races.”
The term “colored” as applied to a race of
men is a misnomer from a scientific stand-
ooint, but has become a well-known popular
term signifying “negro” or “African,” mixed
or nnmixed.

In the recent case of Lee et al. v. New Or-
leans Great Northern R. Oo., 125 La, 236, 51
South. 182, this court, speaking through the
writet as its organ, sald:

“The lawmaker never applied the term ‘color-

ed' to elaves, but since emancipation that term
has been used as synonymons with negro.”

I cee no good reasons to change these views
founded on lifelong experlence and associa-
‘tion with the white and black people of the
South. It may be stated in this connection
that educated persons of color of all ghades
‘call themselves “negroes.”

I am convinced that the General Assem-
bly of 1908 used the term *negro” in the anti-
concubinage act, and in the Gay-SBhattuck
lquor law as synonymous with “colored”
Any other construction, I may say with due
‘respect to my assoclates, would render the
prohibitory provisions of those statutes prac-
tically nugatory, and would place the Legls-
Jature In the attitude of condoning concubi-
nage between white persons and colored per-
‘sons or mixed blood.
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Mr. Honsicker, whe Introduced the original
bil), used the term “megro race” as including
colored persons who may have only 1/za part
of negro bleod in their veins. The fact that
this definition was stricken ount does not nec-
essarily imply the legislative intent to confine
the term “negro race” to persens of unmixed
Afrlcan descent. The more reasonable infer-
ence is that the lawmaker was unwilling to
class persons with only 1/ss part of African
blood as “negroes.” The statutes of other
states cited in the majority opinion demon-
strate that no Legislature In the enactment
of anti-miscegenation statutes has ever de-
fined the term “negre” as applicable only to
persons of unmixed African descent. In the
South the prevailing lezislative cpinlon 1a
that a person of color having 1/44 part of
African blood in his veina is a negro. ’

The anti-miscegenation act of 1908 has
since 1ts passage been uniformly construed
and enforced as including npegroes of mixed
blood, and a number of persona have been
convicted, sentenced, and punished on that
theory of the law. The case at bar is the
first and only one in which this construction
has been controverted. Fortunately the Gen-
eral Assembly will convene next month, and
will have an opportunity of expressing the
legislative intent in no uncertain terms,

I therefore respectfully dissent from the
majority opinion and decree in this case.

NICHQLLS, 3. I concur in the above, -



