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17 F.C.C.R 4798, 17 FCC Rcd. 4798, 2002 W 407567 (F.C.C.)
Federal Communi cations Commission (F.C. C.)
Decl aratory Ruling and Notice of Proposed Rul emaking

**1 IN THE MATTER OF | NQUI RY CONCERNI NG HI GH- SPEED ACCESS TO THE | NTERNET OVER
CABLE AND OTHER FACI LI TI ES
Internet Over Cable Declaratory Ruling

GN Docket No. 00-185

Appropriate Regulatory Treatnent for Broadband Access to the Internet Over Cable
Facilities

CS Docket No. 02-52
FCC 02-77

Adopt ed: March 14, 2002

Rel eased: March 15, 2002
Comment Date: 60 days after publication of this Notice in the Federal Register

Reply Comment Date: 90 days after publication of this Notice in the Federal Re-
gi ster

*4798 By the Comm ssion: Chairman Powel | and Comn ssioner Abernathy issuing separ-
ate statenments; Conmi ssioner Copps dissenting and issuing a statenent.
*4799 1. | NTRODUCTI ON
1. Cabl e nodem service provides high-speed access to the Interne as well as
many applications or functions that can be used with that access, over cable sys-
temfacilities, 2 The service is *4800 available to approximately 73% of U. S
households.[FN3] Along with the service's popularity, controversy has grown about
its |l egal status under the Comrunications Act of 1934, as anmended (“the

” FN4 . . .
Act "), and about what regulatory treatnent (if any) is appropriate under the
law and will best serve consumers. The purpose of this proceeding is to resolve
t hese issues.

¢ [FNL]

2. The issue of what, if any, regulatory treatnent should be applied to cable np-
dem service dates back to at |east 1998, when it arose in the Commission's “First
Section 706 Inquiry” about the deploynent of advanced tel ecommunicati ons capabil -

ity. The Conmi ssion further considered the issue in several subsequent pro-
ceedi ngs including a conplaint case, | jcense transfer reviews in connection
with mergers involving cabl e operators, and a special report by the Commi s-
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sion's Cable Services Bureau.[FNg] To *4801 date, however, the Comnmi ssion has de-
clined to determine a regulatory classbfication for, or to regulate, cable nodem
service on an industry-w de basis. ]

3. Followi ng the Second 706 Inquiry, the Comm ssion concluded that it should ad-
dress the regul atory classification of cable npdem service and rel eased the Notice
of Inquiry (“Notice”) in this proceeding. FNL1] We have since received over 250
filings, and Comm ssion staff have met with a variety of industry representatives,
consuner advocates, and state and | ocal governnent officials.

4. In considering the issues before us we are gui ded by several overarching prin-
ciples. First, consistent with statutory mandates, the Conmission's primary policy
goal is to “encourage the ubiquitous availability of broadband to al

Aneri cans.” Section 706 of the Tel ecommuni cati ons Act of 1996 (“1996

Act ™) 13] charges the Conmission with “encourag[ing] the deploynent on a reason-
able and tinmely basis of advanced tel ecommunications capability to all Anericans”
by “regul atory forbearance, neasures that pronote conpetition ..., or other regu-
| ating nethods that renove barriers to infrastructure investment."[FN14 Mor eover ,
consistent with section 230(b)(2) of the Act, we seek “to preserve the vibrant
*4802 and conpetitive free narket that presently exists for the Internet and other
interactive conmputer services, unfettered by Federal or State regulation.” 15]

**2 5. Second, we believe “broadband services should exist in a mninmal regulatory
environnent that promptes investnent and innovation in a conpetitive

mar ket . ” In this regard, we seek to rempove regulatory uncertainty that in
itself may di scourage investnent and innovation. And we consider how best to linmt
unnecessary and undul y burdensone regul atory costs.

6. Third, in this proceeding, as well as in a rel ated proceediFENgg?cerning br oad-
band access to the Internet over donestic wireline facilities, we seek to
create a rational framework for the regul ation of conpeting services that are
provi ded via different technol ogies and network architectures. W recognize that
residential high-speed access to the Internet is evolving over nmultiple electronic
platforns, including wireline, cable, terrestrial wireless and satellite. By pro-
noti ng devel opment and depl oynment of nultiple platfornms, we pronote conpetition in
the provision of broadband capabilities, ensuring that public demands and needs
can be net. We strive to develop an anal ytical approach that is, to the extent
possi bl e, consistent across nultiple platfornmns.

7. For the reasons discussed bel ow, we conclude that cable nodem service, as it is
currently offered, is properly classified as an interstate information service,

not as a cable service, and that there is no separate offering of tel ecomunica-
tions service. In addition, we initiate a rul emaking proceeding to deternine the
scope of the Comm ssion's jurisdiction to regul ate cabl e nodem servi ce and whet her
(and, if so, how) cable nodem service should be regul ated under the law, in |ight
of the principles discussed above.
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8. W& seek comment on the regulatory inplications of our finding that cabl e nodem
service is an information service, including, among other things, the extent to
whi ch state and local authorities nmay regulate the service. We are initiating a
further proceeding in order to obtain additional conment on specific issues and to
ensure that any action we take reflects the continuing evolution of cable nodem
service and the business of residential high-speed Internet access service.

1. BACKGROUND

9. Dep{gmgg?t. As of Septenmber 2001, 50.5% of U.S. househol ds had Internet connec-
tions. The vast mpjority of them subscribe to “narrowband” service provided
over | ocal tFLﬁBBfne facilities. Resi denti al hi gh-speed, or

“br oadband, ” Internet access service becane avail able *4803 after narrowband
I nternet access service had achi eved wi despread popul arity. Resi denti al

hi gh-speed I nternet access services are provided primarily over coaxial cable
wires in the formof cable nmbdem service offered by cable operators, and over cop-
per wires in the formof digital subscriber line (“DSL”) services offered by | ocal

exchange carriers (“LECs”). The services are also provided to sone extent
over terrestrial wireless radio spectrum by nobile and fixE% wi rel ess providers
and over satellite radio spectrumby satellite providers.[ I ndustry anal ysts

estimate that high-speed Internet access service is now available to approxi mately
75-80% of all the homes in the United States via DSL or cable nodem service, and
approximately 11% of all househol ds subscribe to these services today.[FN24] Vhi | e
there are several types of high-speed access (DSL, cable, satellite, fixed wre-

| ess), not every home has access to every type of service. Thr oughout the
brief history of the residential broadband business, cable nodem service has been
the nost wi dely subscribed to technology, with industry anal ysts estimating that
approximately 68% of residential broadband subscribers today use cabl e mbdem ser-

Vi ce. Anal ysts_estimate that about 29% of residential broadband subscribers
use DSL SerVifEhQB] and about 3% of *4804 subscribers use vari ous radi o-based

t echnol ogi es. In the past year, sone incunmbent LECs have scal ed back their
DSL depl oynment plans; cable's | ead over DSL has grown; and several incunbent LECs
and caFLﬁzgrerators have raised their prices for high-speed Internet access ser-
Vi ces.

**3 10. Features and Applications. Cable mdem service typically includes many and
sonmetines all of the functions nade avail able through dial-up Internet access ser-
vice,[ i ncl udi ng content, e-mai | accounts,[ ] access to news
groups,[FN33] the ability to create a personal web page,[FN34] and the ability to
retrieve information fromthe Internet, including access to the World Wde

Web. N35] Because of *4805 the broadband capability of the cable[Eh%g}, however,
cabl e nodem servi ce subscribers can access the Internet at speeds that are
significantly faster than tel ephone dial-up service. As a result of that
faster access, subscribers can often send and view content with nuch | ess trans-
nm ssion delay than would be possible with dial-up access, utilize nore sophistic-
ated “real -time” applications, and vi ew streani ng video content at a
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hi gher resolution and on a larger portion of their screens than is available via
N4 . . .

nar r owband. Some cabl e operators al so provide subscribers with access to
content that the operators have created or_ aggregated on an Intranet specifically
for the benefit of their subscribers. For exanpl e, cable operators sonetines
provi de content targeted to a seecific locality, much as cable operators do in

. . . . [ FNA2]
their video service offerings.

*4806 11. Cable operators often include in their cable nodem service offerings al
of the services typically provided by Internet access providers, so that
subscri bers usually do not need to contract separately with another Internet ac-
cess provider to obtain discrete services or applications, such as an e-mail ac-
count or connectivity to the Internet, including access to the Wrld Wde

Web. FN44] Subscribers typically have “ click-through” access to any and all con-
tent and services available on the Internet. That is, a subscriber can ac-
cess the service or content of his choice by typing in the Uniform Resource Locat -
or (“URL”)[FN46 of, or clicking on a hyperlink to, the desired service or con-
tent, using the web browser chosen by the subscriber or included with the sub-
scri ber's cabl e nodem service. Accessing the services or content of entities not
affiliated with the cabl e operator, such as those provided by an unaffiliated In-
ternet service provider (“1SP”), however, may require the subscriber to pay those
entities an additional fee over and above the nonthly subscription charge for
cabl e nodem servi ce. /

12. Network Architecture and Technol ogy. Cable systens were originally built to
provi de video programring in one direction, fromthe network to subscribers.[ N48]
These systens were designed to send the sane content, a package of video channel s,
in an anal og signal format to all subscribers uniformy. Cable operators have had
to invest in major inprovenents or system upgrades to provide cabl e nbdem
service.[ ] The typical upgrade enploys what is comonly known as a hybrid

fi ber-coaxial *4807 (“HFC') architecture. FN50] The HFC architecture generally
converts the typical cable tree-and-branch infrastructure to a ring or star-type
infrastructure and increases the reliability and the overall bapdw dth avail abl e

for cable nobdem service, video programm ng, and other services. ] Typically in
an HFC-upgraded system fiber optic cables are laid fromthe headend to nei ghbor-
hood nodes.[ ] Coaxi al cables extend fromthe nodes to each subscriber's hone.

Cabl e operators allocate a portion of their system s spectrum (i.e., bandw dth or
channel capacity) fO{Fﬂggfrean1and downstream data transm ssi ons necessary for
cabl e nodem servi ce. At each subscriber's hone, a splitter and a hi gh-speed
cabl e nodem are installed. The splitter separates signals and sends themto dif-
ferent cables going to the subscriber's television and conputer. The cabl e that
goes to the conputer connects with a hi gh-speed cabl e nobdem and an Et hernet or

Uni versal Serial Bus (“USB") interface that are attached to the conmputer. This np-
dem and interface enable the cable systemto comunicate with the subscriber's
conputer, and vice versa. 4]

**4 13. Cable nodem service requires special equipnment at the headend and in other
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parts of the cable system Oten |ocated at the headend is a Cabl e Modem Term na-
tion System (“CMIS"), which manages the flow of data between cabl e subscribers and
the Internet and other equipment. The CMIS enabl es the enhanced two-way cap-
abilities essential for cable nmobdem service. File servers for data storage
within the cable system and other types of Internet-related servers, swtches, and
hi gh- speed *4808 routers that_nmanage data flow on the Internet are often |ocated
at regional data centers. ]

14. In addition to the network inprovenments just described, a cable operator nust
establish _a connection to the Internet in order to provide cable nodem

servi ce. Dependi ng on network topol ogi es and busi ness arrangenents between
the cabl e operator and other entities, Internet connectivity to the cable plant
can be acconplished by various nethods, as discussed belowin relation to business
nodel s. I n one scenario, the cable operator provides the Internet connectivity,
either by itself or in conjunction with a single affiliated or unaffiliated I SP.
In a second scenario, the cable operator may offer nore than one brand of cable
nodem service, in effect giving subscribers a choice of various ISPs. In this nod-
el, an unaffiliated ISP delivers its content and services over the cable systemto
subscri bers through one of two different nmethods: (1) via the cable operator's (or
affiliated 1SP's) own Internet transport (backbone) arrangenents, commonly re-
ferred to as “transit”; or (2) via a direct interconnection thgg?ent bet ween t he
cabl e operator (or affiliated 1SP) and the unaffiliated ISP

15. This second nethod of achieving Internet connectivity in a multiple-ISP envir-
onment may require the depl oynent of certain additional facilities and systens de-
pendi ng upon the chosen technol ogical solution, such as the installation of new

routers that perform source-based routing ] or destination-based routing[FNGL
to allow the cable operator to selectively redirect data packets to each ISP, and
sufficient operations support systens (“0SS") to properly maintain billing

and ot her essential operational functions. Routing techniques, such as source-
based routing, may be difficult for cable operators to nmanage and i ntegrate and
may present problens with regard to scalability, i.e., the nunbers of |SPs and
subscri bers that can be served. Cabl e operators nay al so face other technic-
al challenges in a nmultiple-1SP environment, such as bandw dt h nanagement, sub-
scri ber | P address assignnent *4809 nmanagenent, and networKk security.[ ] wul -
tiple-1SP access is occurrinN%g]the mar ket pl ace and in trials however, using
various routing techniques.

16. Cabl e nodem service typically requires the performance of a number of specific
functions. Cable operators nmay self-provide all of these functions, or they may
contract with affiliated or unaffiliated I1SPs to provide sone or all of

thenl[ ] The functions can be categorized as_Internet connectivity, enhanced
applications, operations, and custoner service. !

**5 17. Internet connectivity functions enable cable nodem service
transmt data comrunications to and fromthe rest of the |Internet.

)
e
oo
oon
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nost basic |evel, these functions include[FNGQ] est abl i shing a physical connection

bet ween the cable system and the Internet[FN70] by operating or interconnecting

with Internet backbone facilities. In addition, these functions may include
prot ocol conversion, | P address nunber asghgznent, domai n nan$5resolu-
tion throu%h a domai n name system *4810 (DNS),[ ] net wor k security,[ ]

. [FN76] A . : : [ FN77]
cachi ng. Net wor k_nonitoring, capacity englneerlng and managenent,

[ . [ FN79] .

fault managenent, and troubl eshooti ng are Internet access service
functions that are *4811F%ggerally performed at an ISP or cable operator's Network
Operations Center (hKID[ ] or back office and serve to provide a steady and ac-

curate flow of information betmgen the cable systemto which the subscriber is
connected and the Internet. ]

18. Complenmenting the Internet access functions are Internet applications provided
t hrough cabl e nodem service. These applications include traditional |ISP services

such as e—nail[ access to online newsgroups, and creating or obtaining and aggreg-
ating content. The cabl e nnden1serviceF&égvider will also typically offer
subscri bers a “Eirst screen” or “hone page”[ ] and the ability to create a per-

sonal web page. FN84]
19. Finally, the cable nodem service provider nmust provide practical operational
and custoner service functions in order for subscribers to utilize the service.
The subscriber must have a conputer system and a worki ng cabl e nbdem connected vi a
an Ethernet or USB interface to establish cable nnden1service.[ As a result,
the cabl e nodem service provider may offer the installation of *4812 hardware and
software in the subscriber's conputer, any wiring of the subscriber's prem ses
that may be necessary, and sinple and conpl ex custoner service, as well as tech-

ni cal support. The cabl e nodem service provider nmust al so devel op and i nple-
ment OSS in order to properly bill, provision, and nmanage the accounts of its sub-
scri bers. ] Finally, cable nodem service providers nust provide fgi the sal es

and rmarketing of the service to solicit and obtain new custoners.

20. Business Models. Cable operators offer cable nodem service to their custoners
using a variety of business nodels, many of which are currently under transition.
Some operators self-provide, while others provide service in conjunction with af-
filiated or unaffiliated entities. Some operators have chosen to enploy the sane
nodel throughout all of their systens nationally, while others have chosen to
utilize different nodels in different |ocales. Currently, however, mpst MSGs only
) . [ FN89]
of fer one brand of cable nmobdem service on any given cable system

21. Historically, npst operators have self-provided cabl e nodem service or have
provi ded the service in conjunction with one of several |SPs specifically created
and owned by the cable operators thenselves. These affiliated entities provided
many of the functions of cable nobdem service. Excite@one, for example, was foun-
ded by a consortium of cable operators (including TCl, Cox, and Contast) to
provi de conprehensi ve networking and systens integration services to support cable
nodem servi ce. Excite@one filed for Chapter 11 bankruptcy protection in
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Sept enber 2001 and ceased operations entirely on February 28, 2002.[FN91] Prior to

its demise, however, it provided service to many financially affiliated and unaf-
filiated cable operators. Affiliated entities included AT&T (fornerly TCl), Com
cast, Cox, and Cabl evi sion. N Unaffiliated cable operators that formed cooper-
ative agreements with *4813 Excite@one included Charter, Adel phia, |nsight,
Cogeco, M dContinent, Videon, and Medi aCom N93] Anot her | SP, Road Runner, was

al so created by cable operators to provide many of the functions of cable nodem
service. Originally fornmed by Time Warner Cable, Road Runner |ater became a part-
nershi p between Time Warner and Medi aOne, Road Runner provi ded cabl e nmodem
service to both operators exclusively.[FN95] Hi gh- Speed Access Corp., while cre-
ated i ndependently, was subsequently acquired in part, by Vulcan Ventures, the
parent conpany of cable operator Charter Conmunications. Hi storically, High
Speed Access Corp. contracted with Charter Communi cati ons and several smaller op-
erators to provide “turn key” services, which entailed not only Internet con-
nectivity and services such as e-mail and web-hosting, but also equiannt7 net wor k
managenent, and in some cases billing and customer service functions. N97] I'n
2001, however, Hi gh Speed Access Corp. filed for bankruptcy and sold substantially
all of its assets to Charter Comuni cati ons, choosig%gg? exit all of its turn key
contracts with cable operators other than Charter

**6 *4814 22. Excite@one and Road Runner enployed sinilar business and technica
nodel s. Both | SPs obtai ned exclusive contracts with the cabl e operators they
served. Both | SPs operated regi onal networks and provided operators with
connections fromthe cable headend to the Internet, as well as content, e-mail,
and meb—hostin?PN%Bg]varying | evel s of network managenent, provisioning, and cus-
toner _servij ce. Excite@one al so operated its own Internet backbone facilit-
ies.[ ] I n exchange for these services, cable operatF%§16¥Fically pai d Ex-
cite@ome or Road Runner a share of subscriber revenues. Cabl e operators

t hen conbi ned these services of Excite@one or Road Runner with certain other
functions that they typically self-provided, including, in some cases, owning and
operating the CMIS, cable nmbdemrental, custoner service adm nistration, and cable
nodem i nstal | ati on. The integrated service provided by these operators was
co- branded. For exanple, Cox provided service under the brand Cox@onme, while Com
cast provided service under the brand Contast @Hone, and Cabl evi si on hafF&&8Xided
service to a limted nunber of custoners under the brand Opti num@omne AT&T

has provi ded service under the brands AT&T@Hone and AT&T Road Runner.[FN105]

23. Although many cabl e operators have traditionally entered into cooperative
agreenents with Excite@one or Road Runner to provide cabl e nodem service, sone
operators have chosen fromthe start to self-provide all of the functions included
in their cable nodem service offering on sone, if not all, of their systens. For
exanpl e, Cabl evi sion has |ong provided cable nodem service primarily through its
sel f-branded, self-operated, Optimum Online service.[FN106] Cox and Adel phi a have
al so provi ded sel f-branded, self-operated cable nodem service in sone_of their
systens, branded as Cox Express and Adel phia Powerli nk, respectively.[FN107]
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*4815 24. Finally, several operators have provided cabl e nodem service in conjunc-
tion with ISPs not financially affiliated with any cabl e operator. Sonme of the
smal | er cable operators, for exanple, have historically contracted with independ-

ent | SPs, such as The ISP Channel, to obtain turn key service, whi ch en-
tailed not only Internet connectivity and services such as e-mail and web-hosti ng,
but al so equi prent, network management, and in some cases billing and custoner

service functions that |arger operators normally have sel f-provided. FN109] The

| SP Channel and Hi gh Speed Access Corp., however, no |onge de turn key ser-
vi ces, and the nunber of turn key providers is dmﬂndling.[ Cabl e operators
usi ng i ndependent |1SPs to provide cable nodem service have chosen in many cases to
re-brand the service as their own or to co-brand the service. Charter Communi ca-
tions, for exanple, has contracted with EarthLink in several markets to provide
cabl e nodem service, and then rebranded the service as Charter Pipeline. 111]

r Erovi
FN110]

25. It bears repeating that cable nodem service subscribers, by “click-through”
access, may obtain many functions from conpanies with whomthe cable operator has
not even a contractual relationship.[FN112 For exanple, a subscriber to Contast's
cabl e nodem servi ce may bypass that conpany's web browser, proprietary content,

and e-mail. The subscriber is free to downl oad and use instead, for exanple, a web
browser from Netscape, content from Fox News, and e-mail in the form
of Mcrosoft's “Hotnail.”[FN115] VWhet her the subscriber chooses to utilize func-
tions offered by his cable nodem service provider or obtain them from anot her
source, these functions currently are all included in the standard cabl e nodem
service offering

**7 26. Many of the business nodels described above are currently under trans-
ition, due to several noteworthy events. First, AOL Tine Warner, Contast, and AT&T
have all enbarked on a nultiple-1SP approach to offering cabl e-nbdem service. Tine
War ner began offering a choice of *4816 provider after Road Runner's exclusivity
with Time Warner was term nated on December 31, 2000 in conjunction with its ner-
ger with AOL, and in accordance with conditions inposed on the nerger by the
FTC.[FN116] As of January 2002 AOL Time Warner was offering cable nobdem service
using both affiliated and unaffiliated | SPs on all f%ﬁﬁ%g? inits 20 largest divi-
sions with a choice of three national |SP services. In March, AOL Tinme

War ner added four nore markets. FN118 On February 26, 2002, Contast announced
that it had negotiated an agreenent to offer United Online's NetZero and Juno

hi gh-speed I nternet services to Concast custoners in two nmajor netropolitan areas,
within 90 days of the agreenent.[FN119] On March 12, 2002, AT&T announced an
agreenent to offer EarthLink high-speed cable *4817 Internet service to its con-
sunmers in the greater Boston and Seattle narkets.[ ]

27. Second, as noted above, in Septenber 2001, Excite@onme filed for Chapter 11
bankru&tcx protection, and was forced to liquidate its assets to pay its credit-
[ FN121] - : )

ors. As a result many of the nation's |argest cable operators, including
AT&T, Cox, Contast, Insight and Charter were forced either to self-provide all of
the functions necessary to offer cable nobdem service in the regions in which they
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had used Excite@onme, or to adopt alternative business and techni cal

nodel s. ] As a result of the termination of its relationship with Ex-
cite@one, for exanple, AT&T constructed a new network to enable it to self-
provi de cabl e nodem service to subscribers.[ ]

28. Finally, other MSQGs, have been conducting or have announced that they wll
conduct technical trials to determ ne how cable nodem service can be offered using
mul tiple | SPs, as AOL Tine Warner is now doing, and AT&T and Contast propose they
will do. Cox and Charter both announced technical trials of nultiple ISP service.
VWil e Cox began a technical trial of nmultiple I SP-service with AOL and Eart hLi nk
in the third quarter of 2001, Charter has since decided not to pursue a nultiple
ISP 4818 trial .l N24]

29. As discussed above, the nmultiple-1SP environment requires a re-thinking of
many technical, operational, and financial issues, including inplenmentation_ of

. . . [ FN125] . . [ FN126]
routing techniques to acconmdate nmultiple | SPs, Quality of Service
and the conpensation, bLh&Eg?, and custonmer service arrangenents between the cable
operator and the |SPS.[ Wil e nuch more could be said regarding these is-
sues, it is clear that they center around the difficulties of trying to nodify a
service designed to be provisioned by a single cable nobdem service provider to al-
| ow the provisioning of cable nodem service by nmultiple service providers.

30. Conclusion. As the foregoing description makes clear, the business relation-
shi ps anong cabl e operators and | SPs and their offerings to consunmers are stil
evol vi ng through negotiati ons and commerci al decisions. Custonmers, for their part,
are still learning the capabilities of cable nodem service and deci di ng which ap-
plications they prefer. As we address the issues raised in this proceeding, we are
m ndful that the broadband market in general and cabl e nodem services in particu-
lar are still evolving and that regulatory decisions will affect their devel op-
ment. We anticipate that further devel opnents in this market will informour con-
sideration of the issues presented in the Notice of Proposed Rul emaki ng that we
are initiating herein.

[11. DECLARATORY RULI NG STATUTCORY CLASSI FI CATI ON OF CABLE MODEM SERVI CE

A. Background

**8 31. In the Notice, we raised questions about the appropriate |egal and policy
framework for cable nnden1service.[ Cabl e nodem service, for purposes of
this proceeding, is a service that uses *4819 cable systemfacilities to provide
residential subscribers with high-speed Internet access, as well as PERHZSFplica_
tions or functions that can be used with high-speed |Internet access.

Parti es advocate several different |legal classifications for cable nodem service,

i ncludi ng “cabl e service,” FN13; i nformati on service,” both cabl e ser-
vice and informtion service,[ ] a conbination of “tel ecommuni cati ons
service"[ | and i nfornmation service, and “advanced tel econmuni cati ons

. [ FN135]

capability. In advocating their positions, the parties rely to varying de-
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grees on statutory definitions, on the conmponents and functions that make up cable
nodem service, on the fundanental policies stated in the Act, and on past Commi s-
si on deci sions.

32. The Commruni cati ons Act does not clearly indicate how cabl e nodem service
shoul d be classified or regulated; the relevant statutory provisions do not yield
easy or obvious answers to the questions at hand; and the case law interpreting
those provisions is extensive and conpl ex. The technol ogi es and busi ness nodel s
used to provide cable nodem service are also conplex and are still evolving. As
the Supreme Court recently observed in connection with the Conm ssion's interpret-
ation of the Pole Attachment Act and its application to cable nodem service, “the
subject matter here is technical, conplex, and dynam c; and, as ?Fﬂﬁggial rul e,
agenci es have authority to fill gaps where statutes are silent.”

33. In accordance with that responsibility, we herein address the classification
of cable nodem service for purposes of the Act. Qur anal ysis begins, as always,
with the | anguage of the statute. We then consider the factual record in this pro-
ceeding, and particularly the descriptions by cable operators and others of how
cabl e nodem service is provided today and what functions it makes available to
subscribers and to | SPs. W concl ude that cable nbodem service as currently
provided is an interstate information service, not a cable service, and that there
is no separate tel ecommuni cations service offering to subscribers or |SPs.

*4820 B. “Information Service” or “Tel econmuni cations Service” Classification

34. Because the classification of cable nodem service turns on statutory inter-
pretation, we begin with a review of relevant statutory definitions. The 1996 Act
defines “tel ecormuni cations service” as “the offering of tel econmunications for a
fee directly to the public, or to such classes of users as to be effectively
available directly to the public, regardless of the facilities

used."[ “Tel econmuni cations” is defined in turn as “the transmn ssion,

bet ween or anong points specified by the user, of information of the user's choos-
ing, wthout change in the formor content of the information as sent and re-
ceived."[ The Act defines “information service” as “the offering of a capab-
ility for generating, acquiring, storing, transform ng, processing, retrieving,
utilizing, or making available information via teleconmunications, and includes

el ectroni c publishing, but does not include any use of any such capability for the
managenent, control, or operation of a teleconmmunications system or the managenent
of a tel ecomuni cations service."[FNl39]

**9 *4821 35. None of the foregoing statutory definitions rests on the particul ar
types of facilities used. Rather, each rests on the function that is nmade avail -
abl e. Accordi ngly, we exam ne below the functions that cable nbdem service
makes available to its end users. The Commission's prior analysis regarding Inter-
net access service inforns our analysis.

36. In the Universal Service Report, the Conmission found that |nternet access
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service is appropriately classified as an information service, because the pro-
vider offers a single, integrated service, Internet access, to the subscriber. The
servi ce conbi nes conputer processing, information provision, and conputer inter-
activity with data transport, enabling end users to run a variety of
applications.[ ] In the Universal Service Report, the Conmmi ssion concl uded
that “Internet access providers do not offer subscribers separate services - el ec-
tronic mail, Web browsing, and others - that should be deened to have separate

| egal status."[ ] Rat her, the Commi ssion examni ned specific uses of Internet
access in order “to understand the nature of the functionality that an |nternet
access provider offers.” 43]

37. The Universal Service Report provides several specific exanples of functions
that Internet access service providers typically include in their service, includ-
ing e-mail, nemsgroupsp and the ability to create a web page that is accessible by
ot her I nternet users.[ N144] In addition, Internet Access service generally in-

cl udes using the DNS.[FN145] The DNS is an online data retrieval and directory
service. The DNS is a distributed system where the data may be replicated in nul -
tiple, geographically dispersed server systenms. The administration of the DNS is
hi erarchical, and is routinely del egated anong a great many i ndependent organiza-
tions. It is nost commonly used to provide an | P address associated with the do-
mai n nane (such as wwww. fcc.gov) of a conputer; however, the DNS is also routinely

used to performreverse address-to-nane | ookups and to identify and | ocate
e-mai |l servers. In addition, the DNS is *4822 flexible and can be enhanced
so that it is capable of supporting new functionality. ] The DNS constitutes

a general purpose information processing and retrieval capability that facilitates
the use of the Internet in nmany ways.

38. E-mail, newsgroups, the ability for the user to create a web page that is ac-
cessi ble by other Internet users, and the DNS are applications that are conmonly
associated with Internet access service. Each of these applications encom

passes the capability for “generating, acquiring, storing, transform ng, pro-
cessing, retrieving, utilizing, or nmaking available information via tel econmunica-
tions."[ Taken together, they constitute an information service, as defined
in the Act. Consistent with the analysis in the Universal Service Report, we con-
clude that the classification of cable nmbdem service turns on the nature of the
functions that the end user is offered. We find that cable nbdem service is an of -
fering of Internet access service, which conmbines the transm ssion of data with
conmput er processing, information provision, and conputer interactivity, enabling
end users to run a variety of applications. 151] As currently provisioned, cable
nodem servi ce supports such functions as e-nmil, newsgroups, maintenance of the
user's Wirld Wde Wb presence, and the DNS.[FN152] Accordingly, we find that
cabl e nodem service, an Internet access service, is an information service. This
is so regardl ess of whether subscribers use all of the functions provided as part
of the service, such as e-mail or Web—hosting,[F ] and regardl ess of whether
every cabl e nodem servi ce provider offers each function that *4823 could be in-
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cluded in the service. As currently provisioned, cable nodem service is a single,

i ntegrated service that enables the subscriber to utilize Internet access service
through a cable provider's facilities and to realize the benefits of a conprehens-
ive service offering.

**10 39. Cable nmbdem service is not itself and does not include an offering of
t el ecomruni cati ons service to subscribers. We disagree with comenters that urge
us to find a tel ecommuni cations service inherent in the provision of cable nodem

service.[ ] Consistent with the statutory definition of information service
cabl e npdem service provides the capabilities described above “via tel ecommuni ca-
tions.” That tel ecommuni cati ons conmponent is not, however, separable from

the data-processing capabilities of the service. As provided to the end user the
t el ecommuni cations is part %gd parcel of cable nmbdem service and is integral to
its other capabilities. ]

40. As stated above, the Act distinguishes “tel econmuni cations” from

“tel ecommuni cations service.” The Conmi ssion has previously recogni zed that “[a]ll
i nformati on services require the use of tel ecommunications to connect custoners to
the conputers or other processors that are capable of generating, storing, or na-
ni pul ating information.” 57] Al t hough the transm ssion of information to and
fromthese conputers nmay constitute “teleconnunicationsi" that transnission is not
necessarily a separate “tel econmuni cations service."[FN 58] We are not aware of
any cabl e nodem service provider that has nade a stand-al one offering of transn s-
sion for a fee directly to the public, or to such classes of users as to be ef-
fectively available directly to the public.[ 159] Further, as we discuss bel ow,
there is no Conm ssion requirenment that such an offering be nade.

41. In the Universal Service Report, the Commi ssion concluded that the Act's
“information service” and “tel ecommuni cations service” definitions establish nutu-
ally exclusive categories of service: *4824 “when an entity offers transm ssion

i ncorporating the ‘capability for generating, acquiring, storing, transfornmng,

processing, retrieving, utilizing, or meking available information,” . . . it of-
fers an ‘information service' even though it uses tel ecommunications to do
so.“[ The report did not decide the statutory classification issue in those

cases where an | SP provides an information service over its own transni ssion fa-
cilities. The Universal Service Report noted that “[o]ne could argue that in such
a case the Internet service provider is furnishing raw transm ssion capacity to
itself.” In the case of cable nodem service, we do not believe that the
fact that cable nodem service is provided over the cable operator's own facilit-
ies, without nore, necessarily creates a tel ecommuni cations service separate and
apart fromthe cable nodem service. The cabl e operator providing cable nmbdem ser-
vice over its own facilities, as described in the record, is not offering telecom
nmuni cations service to the end user, but rather is nmerely using tel ecomunications
to provide end users with cable nDden1service.[FN162] Qur analysis, like the rel-
evant statutory definitions, focuses instead on the single, integrated information
service that the subscriber to cable nmbdem service receives and the nature of the
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rel ati onshi ps anong cabl e operators and the entities with which they cooperate to
provi de cabl e modem service, which is discussed further bel ow

**11 42. Conputer Il Requirenments. EarthLink argues that it is irrelevant whether
cabl e operators in fact offer transmi ssion service on a stand-al one basis.[FNlGS]

I nstead, EarthLink contends that cable nbdem service providers nust create a
stand-al one transmi ssion service and offer it to |ISPs and other information ser-
vice providers on a tariffed basis pursuant to the Conm ssion's Conputer Il re-
quirenents.[ N164] Eart hLi nk mai ntai ns Conputer |l applies to cable nbdem service
because cabl e operators offer it on an indiscrimnate and standardi zed basis to
the public and because they do so using their own facilities. According to
EarthLi nk, “[t]he reality is that information services can{g&&gG?e provided to the
public over a commn carrier teleconmunications facility.” In support of
its argunments, EarthLink points to a |line of decisions in which the Comm ssion has
required conmon carriers that provide information_services to offer the underlying
t el econmuni cati ons as a stand-al one service. 167]

*4825 43. These decisions are inapposite. In the cases relied upon by EarthLink
and others, the providers of the information services in question were traditiona
wireline common carriers providing telecommunications services (e.g., telephony)
separate fromtheir provision of information services. 68] Conmputer Il re-
quired those common carriers also to offer on a stand-al one basis the transport
underlying that information service. The Conm ssion has never before applied Com

puter Il to information services provided over cable facilities. Indeed, for nore
than twenty years, Conputer |l obligations have been applied exclusively to tradi-
tional wreline services and facilities.[ ] We decline to extend Conputer |1

here. As we have found above, cable nodem service providers currently offer sub-
scribers an integrated conbination of transm ssion and the other conponents of

cabl e nDden1service.[ Eart hLink invites us, in essence, to find a tel ecommu-
ni cati ons service inside every information service, extract it, and make it a
stand-al one offering to be regulated under Title Il of the Act. Such radical sur-

gery is not required.

44. EarthLink further contends that the fact that some cable operators offer |ocal
exchange service as conpetitive LECs in sone markets “using the same cable facil-
ities that are at issue in this proceeding” establishes that these cable operators
are common carriers and therefore nmust abide by the requirenents of Conputer |
with respect to their offerings of cable nodem service. Eart hLi nk asserts
that Computer Il would require any cabl e operator providing tel ephone service to
unbundl e the underlying transm ssion capacity of its cable nodem service and make
it available to other information service providers. W disagree. As the Conm s-
sion recently observed, “the core assunption underlying the Conputer |nquiries was
that the tel ephone network is the primary, if not exclusive, neans_through which

i nformati on service providers can gain access to their custonmers.” The Com
puter 1l and Conputer |1l proceedings thus subjected AT&T and GIE, and later the
Bel | Operating Conpanies, to certain safeguards and conditions, and inposed an un-
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bundl i ng obligation on other tel ephone conpanies. The Conmi ssion recently noted

that “the obligations deriving from[the Conmputer Il and Conputer I11] proceedi ngs
currently apply to the provision of wireline broadband Internet access services by
facilities-based tel ephone conpani es. As noted above, the Commi ssion has

applied these obligations only to traditional wireline services and facilities,
and has never applied themto information services provided over cable facilities.

**12 45. Even if Conputer Il were to apply, however, we waive on our own notion
the requirenments of Computer Il in situations where the cable operator addition-
ally offers | ocal exchange service. The Conm ssion, on its own notion or on peti-
tion, may exercise its discretion to waive such *4826 requirements on the basis of
good cause shown and where the particular facts would make strict conpliance in-
consistent with the public interest. A wai ver, therefore, may be appropri-
ate if special circunstances warrant a deviation fromthe general rule, and if
such deviation would better serve the public interest than adherence to the gener-
al rule.

46. If we were to require cable operators to unbundl e cabl e nodem service nerely
because they al so provide cable tel ephony service, we would in essence create an
open access regine for cable Internet service applicable only to sonme operators.
We believe it is nore appropriate to exanm ne the issue of open access on a nation-
al basis involving all those Title VI cable systenms that choose to offer cable no-
dem service, rather than to divide and treat separately those that al so have a
common carrier |ocal telephony offering.

47. Also, we believe that many, if not nost, such cable operators would stop of-
fering telephony if such an offering triggered a nultiple | SP access obligation
for the cable nodem service. Because many cabl e operators would likely

wi t hdraw fromthe tel ephony market, applying Conputer Il in such circunstances
woul d underm ne the | ong-del ayed hope of creating facilities based conpetition in
t he tel ephony market pl ace and thereby seriously undermnine the goal of the 1996 Act

to open all tel ecomunications markets to conpetition. It woul d al so dis-
serve the goal of Section 706 that we “encourage the deploynent on a reasonable
and tinmely basis of advanced tel econmuni cations capability to all Anericans ... by
utilizing ... measures that pronote conpetition in the |ocal telecomunications
market, or_other regulating nmethods that renove barriers to infrastructure invest-
nent."[ In light of the above, we believe that if Conmputer Il were applic-

able, strict conmpliance here would be inconsistent with the public interest. Be-
cause we believe that good cause is shown to deviate fromthe general requirenents
of Computer 11, we decline to apply Conputer Il in the manner that EarthLink pro-
posesnPFNl?Q] pply nmp p

*4827 48. Cable Operators' Relationships Wth ISPs - Self-Provisioning and | nput

Model s. W have concl uded above that cable nodem service does not include a stand-
al one offering of tel ecomunications service to subscribers. Significantly, cable
nodem service as currently provided al so does not include an offering of telecom
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nmuni cations service to | SPs or other information service providers. As discussed
above, cable nmbdem service is provided based on a wide variety of arrangenents,
some of which involve contractual relationships ampbng cabl e operators and | SPs or
ot her information service providers. Based on the record before us, none of
t hese arrangenents appears to involve the offering of tel ecomunications to |SPs
or other information service providers on a conmon carrier basis.

**13 49. Wth the exception of AOL Time Warner, nost cable OFEN%%OrS currently
provi de only one brand of cable nmbdem service on any system Anmong t hese
cabl e operators, two nodels prevail; we refer to themhere as the self-
provi si oni ng nodel and the input nodel. Some cabl e operators sgkﬁégrovide all of
the functions that conprise the cable nodem service offering.[ ] AT&T, Com
cast, and Cox, for exanple, have self-provided cable nodem service on all of their

systems since the dem se of Excite@one. O hers, such as Cabl evi sion, have
sel f-provided the functions of cable nmbdem service since the service was first
of fered to subscribers. In contrast, other cable operators contract with an

| SP, which may or may not be affiliated with the cabl e operator, %&1g%ovide many
of the inputs needed to create the cable nodem service offering.[ ]

50. Many of the large cable operators initially offered cable nodem service using
i nputs provided by Excite@one and Road Runner. FN186] AOL Time Warner has used
and still uses this type of *4828 input arrangenent{%&lgs?vide cabl e nmodem service
using inputs supplied by its affiliate Road Runner. Sonme snml | operators

al so typically use input arrangenents, usually in conjunction with unaffiliated

| SPs or information service providers.[ ] | SPs and other information service
providers typically supply various types of inputs to cable operators that use
this nodel. Excite@one and HSA, for exanple, provided e-nmil, caching, web-

hosting, and other functions included in cable operators' cable nodem service of -
ferings.[FN189] | SPs al so have provided cab{ENEBS{ators with connectivity between
the cable system and the Internet backbone. Due to the denise of Ex-
cite@one and HSA, sonme cabl e operators have reduced their reliance on input pro-
viders for this and other functions. Charter, for exanple, has recently begun

sel f-provi sioning connectivity between its systens and the |Internet backbone,
while continuing to rely on various inFEhlgafviders to supply functions such as e-
mai |, web-hosting, and a wel cone page.

51. None of the foregoing business nodels by which cable operators provide cable
nodem servi ce appears to include the offering of any transnission service by a
cabl e operator to an ISP or other information service provider. N192] This is ne-
cessarily true for cable operators that self-provision all elenments of cable nodem
service and therefore have no arrangements with ISPs. It al so appears true for
cabl e operators that provide cable nodem service using input arrangements. In both
the self-provisioned nodel and the input nodel, the cable operator is offering
cabl e nodem service to its retail subscribers. Even where an unaffiliated ISP
provi des nost of the information service functions described above, as described
in the record, the entity that ultimtely provides cable nodem service to the sub-
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scriber is the cable operator. As described in the record, the cable operator is
providing its subscribers with a single service, cable nndenbaervice, not with
separate transnission, e-nmail, and web surfing services. ]

**14 52. Cable Operators' Relationships Wth ISPs - Potential Private Carriage O -
fering. AOL Tinme Warner recently has begun offering multiple brands of cable nodem
service to subscribers on all of its major systenms pursuant to the FTC AOL Tine
War ner Mer ger CXder.[FN194] Currently AOL Tine Warner *4829 offers cable nobdem
service in conjunction with its affiliated ISPs, AOL and Road Runner, and with un-
affiliated | SP EarthLink on all systems in each of its 20 |argest

di vi si ons. Arrangenments with other unaffiliated ISPs are in various stages
of developnent.[FN196] AOL Tinme Warner describes its arrangenents wi th EarthLi nk
and the unaffiliated 1 SPs as a kind of partnership in which “the [unaffiliated]

| SP and the cabl e operator together offer an integrated Internet service to con-
sumers and both retain a direct interest in providing the service to the con-
suner.”[FN197] ACL Tine Warner explains that “both TWC and the ISP retain a direct
interest in each custoner's account and share in the econom cs of each. custoner
pursuant to the individually negotiated affiliation agreenents."[FN198] Accor di ng
to AOL Tinme Warner, “both TWC and the ISP take full responsibility for the service
customers receive. Thus, customers can call either TWC or the ISP to have their
probl ens addressed.”[Fngg] Both AOL Tine Warner and the ISP have the right to
sell the | SP's brand of cable nodem service and to set their own prices for the
servi ce. Regardl ess of which entity markets and bills for the service, it
appears that AOL Tinme Warner and the ISP are cooperating to provide a retail of-
fering, and both maintain a direct custoner relationship with subscribers.

53. AOL Tinme Warner's arrangenent with EarthLink, like those with other unaffili-
ated | SPs, represents a cooperative arrangenent between AOL Tinme Warner and the
ISP, in which the two entities together are providing a service at retail to sub-
scribers.[ Al t hough this arrangenent differs in some respects fromthe input
nodel described above, in that the | SP has the opportunity to establish a direct
relationship with the subscriber, it is the same in that subscribers receive a
singl e service, cable nodem service, and that neither AOL Tinme_ Warner nor any | SP
is offering subscribers a separate tel econmuni cations service.[ ]

54. It is possible, however, that when EarthLink or other unaffiliated |ISPs offer
service to cabl e nmodem subscribers, they receive from AOL Ti me Warner an “input”
that is a stand-al one transni ssion service, nmaking the | SP an end-user of

“tel ecormuni cations,” as that termis defined in the *4830 Act. The record does
not contain sufficient facts by which to nake that deternination. To the
extent that AOL Tine Warner is providing a stand-al one tel econmunications offering
to EarthLink or other |1SPs, we conclude that the offering would be a private car-
rier service and not a common carrier service, because the record indicates that
AOL Time Warner determines on an_individual basis whether to deal with particular

| SPs and on what ternms to do so.[ 04]
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**15 55. The Commi ssion and courts have | ong distingui shed between comopn
carria?ELg§§$S] and private carriage by exam ning the particul ar service at

i ssue. As the D.C. Circuit has stated, “the prinmary sine qua non of commopn
carrier status is a quasi-public character, which arises out of the undertaking to
carry for all people indifferently.” ] In contract, an entity is a private
carrier for a particular service when a carrier “chooses its clients on an indi-

vi dual basis and determ nes in each particular case ‘whether and on what ternms to
serve’ and there is no specific regulatory conpul sion to serve al

indifferently.” The record indicates that AOL Time Warner is determnining on
an individual basis whether to deal with particular I1SPs and is in each case de-
ciding the terns on which it will deal with any particul ar ISP.[FNZOQ] To the ex-
tent that ACL Tinme Warner is naking an offering of pure telecomunications to
ISPs, it is dealing with each ISP on an individualized basis and is not offering
any transm ssion service indiscrinmnately to all ISPS.[ Thus, such an offer-
ing would be a private carrier *4831 service, not a “tel ecommunications service.”
Simlarly, to the extent that other cable providers elect to provide pure telecom
nmuni cations to selected clients with whom they deal on an individualized basis, we
woul d expect their offerings to be private carrier service.

56. AT&T v. City of Portland. We recognize that the United States Court of Appeals
for the Ninth Circuit considered issues related to the classification of cable no-

dem service in AT&T v. City of Portland.[ 2 Wil e we are considering the broad
i ssue of the appropriate national framework for the regulation of cable nodem ser-
vice, the Portland court considered a nmuch narrower issue -- whether a |local fran-

chising authority, whose authority was limted to cable service, had the authority
to condition its approval of a cable operator's nerger on the operator's grant of

mul tiple ISP access.[ ] In that case, the court held that the cabl e nodem ser-
vice at issue, @one, was not a “cable service.” The court further con-
cl uded that:

@Hone consists of two elenents: .... To the extent @one is a conventional |SP

its activities are that of an information service. However, to the extent that
@Home provides its subscribers Internet transm ssion over its cable broadband
facility, it ifF&&?Xiding a tel ecomruni cati ons service as defined in the Comu-
ni cati ons Act.

57. The Ninth Circuit's decision was based on a record that was | ess than conpre-
hensi ve. The parties proceeded on the assunption that the cable nodem service at
i ssue was a_ cable service and therefore did not brief the regulatory classifica-
tion issue. 215] Not ably, the Conmission, filing as anmicus curiae, was _not a
party to the case and did not provide its expert opinion on this issue.[FN216]
contrast, the record in this proceedi ng, devel oped over the course of a year
through witten comments and replies and neetings with interested parties, has
fully addressed the classification issue and explored the characteristics of cable
nodem service as it is now provided

In

**16 58. The Ninth Circuit could have resolved the narrow question before it by
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finding that cable nbdem service is not a cable service. Nevertheless, in the pas-
sage quoted above the court concluded that because there is a “tel ecommuni cations”
conmponent involved in providing cable nodem service, a separate

“tel ecommuni cations service”_is also being offered within the nmeaning of section
3(46) of the *4832 Act.[FN217] As di scussed in paragraph 40 above, however, under
the Act teleconmunications is distinct fromtel econmmunications service. Though by
definition an information service includes a tel ecommunicati ons conponent, the
nmere exi stence of such a conponent, wi thout nore, does not indicate that there is
a separate offering of a tel ecommunications service to the subscriber.[ The
Ninth Circuit did not have the benefit of briefing by the Earties or the Commi s-
sion on this issue and the developing lawin this area.[FN 19]

59. Commi ssion Authority. Having concluded that cable nmbdem service is an informa-
tion service, we clarify that it is an interstate information service. The Comm s-
sion has found that “traffic bound for information service providers (including
Internet access traffic) often has an interstate conponent.” The Conmi ssi on
concl uded that although such traffic is both interstate and intrastate in nature,
it “is properly classified as interstate and it falls under the Comm ssion's ..
jurisdiction.” The jurisdictional analysis rests on an end-to-end anal ysi s,
in this case on an exam nation of the location of the points anong which cabl e no-
dem servi ce_conmuni cations travel. These points are often in different states and

CountriefFNZZS] Accordingly, cable nodem service is an interstate information
servi ce.

*4833 C. “Cable Service” Classification

60. W find that cable npdem service is not a “cable service” under the definition
prescri bed by the Act. Section 602 of the Act defines “cable service” as
“(A) the one-way transmni ssion to subscribers of (i) video programmng, or (ii)

ot her progranmmi ng service, and (B) subscriber interaction, if any, which is re-
quired for the selection or use of such video progranmm ng or other progranmi ng

service.”[ The Act further defines “video programm ng” as “progranm ng
provi ded by, or generally considered conparable to programing provided by, a
tel evi si on broadcast station.” “Other progranmm ng service” is defined as

“information that a cable operator nekes available to all subscribers

generally."[ N227] The Act states that a “cable operator” provides cable service
over a “cable systenf it owns or nanages. Comment ers debati ng whether the
cabl e service definition applies to cable nodem service focus their argunents
primarily on what is neant by the terns “one-way transni ssion” and “other program
m ng service” that were part of the definition as originally enacted in 1984 and
the term “or use” added in 1996. We will analyze key phrases in the statutory
definition.

**17 61. One-Way Transmi ssion to Subscribers. The phrase “one-way transmi ssion to
subscribers” in the definition reflects the traditional view of cable as primarily
a medi um of mass conmuni cation, with the same package or packages of video pro-
gramm ng transmtted fromthe cable operator and available to al
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[ FN229] VWhen the definition was enacted in 1984, cable systens designed for the
traditional one-way delivery of progranmm ng were devel oping the capability to
provi de “‘two-way’' services, such as the transm ssion of voice and data traffic,
and transacti onal services such as at-home shoppi ng and banking."[FNZSO] The | e-
gislative history indicates that Congress intended the cable service definition
“to mark the boundary between those services provided over a cable system which
woul d be exenmpted from common carrier regul ation under section 621(c) and all _oth-
. . . . » | FN231]
er conmuni cations services that could be provided over a cable system
Thus, the definition reflected the traditional view that the one-way delivery of
tel evisi on programs, novies, and sporting events is not a traditional comon car-
rier activity *4834 and should not be regul ated as such. 32]

62. The Commi ssion has previously interpreted the term“transnmission” in the cable
services definition “as requiring active participation in the selection and dis-
tribution of video progranming,” an interpretation that the D.C. Circuit has up-
hel d. N In the Video Dialtone proceeding, the Commi ssion found that contro
over video content distinguished cable service fromvideo dialtone service, the
provision of a transparent video conduit to be used for delivering the programm ng
of others. Because the “one way transm ssion requirenent” applies to al
content in the cable services definition, operator control over the selection of
content offered to subscribers is a characteristic of both video programm ng and
ot her programm ng service provided as a cable service. W recognize, as AT&T and
the National League of Cities point out, that sone operators or their affiliated

| SPs may thenselrgazg%?duce or obtain the rights to content accessible through
their web sites, but cabl e operators do not control the mpjority of inform
ation accessi ble by cabl e nodem subscri bers, as discussed further bel ow

63. Ot her Progranmi ng Service. The statutory definition specifies that cable ser-
vice includes two types of content. One is the video programm ng historically
transnmitted by cable[gﬁﬁggfors to subscribers, which is not prov%ded t oday t hrough
cabl e nodem servi ce, as commenters generally *4835 agree. The ot her
is the category of “other progranmm ng service,” which the Act defines as
“information that a cable operator nekes available to all subscribers

generally.” FN238] The 1984 legislative history describes “other progranmm ng ser-
vice” as “non-video information” having the characteristics of traditional video
progranning.[Fstg] “OQther programing service” does not include infornmation that

i s subscriber specific.[FN240]

**18 64. Subscriber Interaction. Wiile “cable service” is defined as the “one-way
transm ssion” of video progranming or other progranm ng services, the definition
specifically contenpl ates some subscriber interaction. The definition enacted in
1984 provided for “subscriber interaction, if any, which is required for the se-

[ ection” of content, so that cable service includes subscribers' ability to select
vi deo F&&gzﬁ?ning and information provided in other non-video progranm ng ser-

Vi ces. The legislative history states that Congress intended “sinple menu-
sel ection” or searches of pre-sorted information froman index of keywords that
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woul d not activate a sorting program and “woul d not produce a subset of data indi-
vidually tailored to the subscriber's request” to be cable services. On the other
hand, offering the capacity to engage in transactions or off-prenises data pro-

; [ FN242] . . .y . :
cessing, i ncluding unlimted keyword searches or the capacity to communi c-
ate instructions or copmands_to software prograns stored in facilities off the

) . . [ FN244] : .
subscri bers' premni ses, woul d not be. Thus, operators offering video
progranmm ng or non-video information could al so offer subscribers the on-line cap-
ability to choose the content of interest to them but not to nanipul ate, custom
ize or interact with the information on-1ine. As the Conmmi ssion has held,
services offering a high degree of interactivity, such as offering subscribers the
capability for tailoring a video image to a subscriber's specific requests, would
fall outside the scope of videg *4836 progranm ng under the definition of “cable
service” enacted in 1984.

65. “Or Use.” The 1996 Tel ecomruni cations Act (“1996 Act”) added the words “or
use” to the cable service definition, so that a cable service may now i ncl ude
“subscriber interaction, if any, which is required for the selection or use” of

cabl e services. We di sagree with those cabl e operator and franchi sing au-
thority conmenters who argue that this anmendnment brings cable nodem service within
the definition of cable service. The anmendnment itself addresses only the

use of content otherw se qualifying as cable service. As the D.C. Circuit has

poi nted out, the subsection of the definition permtting subscriber interactionis
qualified by the term*“if any,” inplyinhéggf “subscriber interaction ... is not a
necessary conponent of cable service.” Cabl e service continues to be
defined as “the one-way transmi ssion to subscribers,” and both viFE%ZgB?granning
and ot her progranm ng services remain subject to this limtation. The
definition of “other programm ng service” continues to be “information that a
cabl e operator makes available to all subscribers generally.”[FNZSH

66. The legislative history relied on by conmmenters who favor an expansive readi ng
of the amendnent does not require the result they advocate. The Joint Expl anatory
Statement for the 1996 Act states: “The conferees intend the anendnent to reflect
the evolution of cable to include interactive services such as gane channel s and
i nformati on services nade _avail able to subscribers by the cable operator, as well
as enhanced services.” This statenent supports an intent to permt inter-
activity associated with both video and other progranm ng services provi ded by
cabl e operators to subscribers. |If Congress intended by the |Ianguage in the Joint
Expl anatory Statenment to broaden the neaning of cable services to include stand-
al one “information services” as defined in the 1996 Act or “enhanced services” as
that termhas traditionally been defined, the | anguage of the statute itself does
not reflect this intent.

**19 67. In light of the statutory |anguage itself and the anbiguities in the |e-
gislative history, we find that the addition of the term“or use” to the defini-
tion of cable service does not bring cable nodem service within the definition of
cabl e service. Rather, we believe that the one-way transmi ssion requirenment in
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that definition continues to require that the cable operator be in control of se-
lecting and distributing content to subscribers and that the content be avail able
to all subscribers generally. Based on *4837 the record before us, we find that
cabl e nodem servi ce does not have the characteristics required for a cable ser-
vice. The record shows cable nodem service to be a service built around Internet
access, which, anong other things, allows subscribers to define searches for in-
formati on t hroughout the Wrld Wde Wb, query web sites for information, engage
in transactions, receive individually tailored fEﬁngfes to their requests, gener-
ate their own information, and exchange e-mail. That the cabl e operator
makes subscri ber access to the Internet possible does not establish the operator's
control over the selection of the informati on nade avail able to subscribers via

the Internet. Facilitating subscriber use of the Internet by giving sub-
scribers access to the Internet's TCP/IP protocols, naEhggGConnErcial ar -
rangenents for connections to the Internet backbone netmork,[ ] provi di ng

links to search engi nes on_t he home page, providing hone page links to web sites
that can be searched, ] or caching frequent{EN&gg?ested information to en-
hance the hi gh-speed performance of the network, does not put the Internet
experience offered through the cable nodem service in either the video progranm ng
or other programm ng service categories of cable service. These capabilities may
make the subscriber's Internet experience easier, faster, and nore convenient, but
the ultinmate control of the experience lies with the subscriber.[ As Eart h-
Li nk conmments, the majority of the information accessed over the Internet is
chosen individually by the Internet user w thout the involvenent of the cable op-
erator or a thh&gofarty with which it contracts in the creation or selection of
the content. Furthernore, nuch of the information received by the sub-
scriber is tailored to that subscriber's interests.

68. Including proprietary information or packages of pre-selected web site |inks
in the service *4838 does not change the classification. Even if discrete
parts of cable nodem service have characteristics of cable service, that does not
require classification of the service as a cable service when it is predom nantly
I nternet access. NCTA points to | anguage in the 1984 House Report stating
that the regulatory classification of separate cable services and non-cabl e ser-
vices is not affected by the packagi ng or marketing of such services

t oget her. NCTA argues fromthis that the bundling of non-cable services

wi th cable services does not contami nate the cable service or transformit into a
non-cabl e service. The House Report |anguage does not persuade us that the integ-
rated cabl e nodem service should be classified as a cable service. The House Re-
port reflects congressional intent in 198éN282fressed again in the Joint Explanat-
ory Statenment acconpanying the 1996 Act,[ that existing regulatory authority
over non-communi cations services was not to be affected by Title VI, and it is
consistent with the Conm ssion's treatnment of bundled offerings of separate tele-
conmuni cati ons services wi th non-tel econmuni cati ons services. Qur determnation
that cabl e nodem service is not a cable service does not nean that the cable oper-
ator cannot provide the service, just that the service is not subject to Title VI.
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**20 69. Internet Tax Freedom Act. We al so are not persuaded by argunents that the
I nternet Tax Freedom Act, enacted nore than two years after the amendnent at is-
sue, denonstrates any con%ressional intent regarding the regulatory classification
of cable rmdemservice.[F 265] That statute provides for a noratoriumon “taxes on
I nternet access, unless such tax was generally inposed and actually enforced prior
to October 1, 1998.”[FN266] The statute defines “tax” as “(i) any charge inposed
by any governnental entity for the purpose of generating revenues for governmenta
purposes, and is not a fee inposed for a specific privilege, service, or benefit
conferred; or (ii) the inposition on a seller of an obligation to collect and to
remit to a governnental entity any sales or use tax inposed on a buyer by a gov-
er nment al entity."[ ] It specifigﬁ5%§ exenpts franchise fees for cable ser-
vices fromthe definition of taxes.[ ] Los Angel es and the National League of
Cities argue that this exenption would not be necessary unl ess Congress believed
cabl e nodem service to be a “cable service.”[ However, “the views of a sub-
sequent Congress form a hazardous basis for inferring the intent of an earlier
one,”[FN27O and as the National League of Cities acknow edges, may not be dispos-
itive.[FN271] Not hing in the Internet Tax Freedom Act shows any *4839 congression-
al intent to address or anend the statutory definition of “ cable service” in the
Communi cations Act. The exenption sinmply mekes clear that franchise fee obliga-
tions for cable services are not affected by the noratorium

D. Oher Statutory Cl assifications

70. A few comrenters advocate other statutory classifications for cable nodem ser-
vice, such as “advanced tel econmuni cations capability” as defined in section 706
of the 1996 Tel ecommuni cations Act. Most cabl e nodem service fits within
our definition of advanced tel econmuni cati ons capability because it affords the
user the ability to send and receive information at speeds higher than 200

kbps. Section 706 does not, however, inpose particular obligations on pro-
viders of such capability. Accordingly, we need not consider cable nobdem service's
status as advanced tel econmuni cati ons capability in resolving the issue of stat-
utory classification. Consistent with section 706, however, in the follow ng Sec-
tion, we seek comment on what regulatory framework will pronote the depl oynent of
cabl e nodem service, as well as other forms of advanced tel ecommuni cati ons capab-
ility, to all Americans in a reasonable and tinely fashion. 4]

71. Some commenters suggest that we create a category of service that would be
wi t hin our general authoELREnger “interstate and foreign comerce in communica-
tion by wire and radio.” Because we have found that cabl e nmodem service
fits within the statutory definition of an information service, we need not con-
si der whether we have the authority to create a new category of service.

I'V. NOTI CE OF PROPOSED RULEMAKI NG

A. Background
**21 72. Having determ ned that cable nodem service is an interstate information
service, we now address the regulatory inplications of our determ nation. W note
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that the record in the Notice contains extensive coments on the Conm ssion's au-
thority to regul ate cabl e nodem service, as well as the costs and benefits of im
posing a nultiple ISP requirement on cable operators. Nonetheless, we initiate a
rul emaki ng proceedi ng to exanine these issues in light of the Conmm ssion's recent

initiation of the Wreline Broadband NPRM We al so seek to further exam ne
the scope of the Commission's jurisdiction to regulate cable nodem service, in-
cl udi ng whether there are any Constitutional linitations on the exercise of that

jurisdiction. Next, in light of marketplace devel opnments, we consider whether it
is necessary or appropriate at this tinme to require that cable operators provide
unaffiliated 1SPs with the right to access cable nbdem service custonmers directly
(what we refer to hereafter as “multiple | SP access”). W also seek comment on the
role of state and local franchising authorities in regulating cable nodem service.
Finally, we note the relationship between our classification decision and stat-
utory or regulatory provisions concerning pole attachnments, universal service, and
the protection of subscriber privacy.

*4840 73. In considering whether regul ati on of cabl e_npdem service is appropriate

we are guided by the principles set forth above.[F ] First and forenost, we are
gui ded by our statutory nmandates go “encour age the ubiquitous availability of
br oadband to all Americans.” Section 706 of the 1996 Act charges the Com

m ssion with “encourag[ing] the deploynment on a reasonable and tinely basis of ad-
vanced tel ecomruni cations capability to all Anericans” by “regul atory forbearance,
nmeasures that pronote conpetition or_ other regulating nethods that renove barriers
to infrastructure investnEnt."[ Mor eover, consistent with section 230(b) (2)
of the Act, we seek “to preserve the vibrant and conpetitive free market that
presently exists for the Internet and other interactive conputer services, un-
fettered by Federal or State regulation.” Second, we are mndful of the
need to mnimze both regul ation of broadband services and regul atory uncertainty
in order to pronote investnent and innovation in a conpetitive market.

Third, we seek to encourage facilities-based broadband conpetition. By pronoting
devel opnent and depl oynent of multiple platforns, we will best ensure that public
demands and needs for broadband services can be net. Fourth, we strive to devel op
an anal ytical approach that is, to the extent possible, consistent across nultiple
pl at f or ns.

74. Different Models of Multiple | SP Access. The Notice in this docket sought com
nment on three possible nodels pursuant to which a cable operator could be required
to provide nultiple |SP access. Sonme conment ers addressed one or nore of

t hese nodel s. O her comrenters proposed di fferent nodels for mandating mul -
tiple ISP access. Wiile sone prfgﬂﬁgg]to rely primarily on private negotiation
anong cabl e operators and | SPs, othe{ENgég?osed regul ati on conparable to
that inposed on incunbent LECs' DSL service or to cable operators' |eased
access obligations.[ ] O hers advocated regul ati on of the cable operator's fa-
cilities conparable to regulation of the_unbundl ed network el enents of incunbent
LECs pursuant to section 251(c)(3). FN287] Another formof multiple | SP access is
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provi ded *4841 consistent with the FTC AOL Ti ne Warner Merger deer.[FN288] Ther e-
fore, we ask that parties, in their coments, specify whether they are addressing
any formof nultiple | SP access in particular or all the forns that have been pro-
posed. Conmenters should al so consi der whether any access requirenent should spe-
cifically limt ISP access to uses related to the offering of cable nodem service
or should explicitly pernmit other uses by I|SPs.

B. Commi ssion Authority

**22 75. Federal courts have long recogni zed the Comr ssion's authority to pronul -
gate regulations to effectuate the goals and acconpanyi ng provisions of the Act in
the absence of explicit regulatory authority, if the EE%%ggfions are reasonably
ancillary to existing Conm ssion statutory authority. This authority stens
from several provisions of the Communications Act. Section 1 of the Act charges
the Conmi ssion with “execut[ing] and enforc[ing] the provisions of this

Act,”[ ] provi sions which extend “to all interstate and foreign comrunication
by wire or radifFNQQl?nd ... all persons engaged within the United States in such

comuni cat i on. Mor eover, section 4(i) provides that “[t]he Comm ssion may
performany and all acts, nake such rules and regul ati ons, and issue such orders,
not inconsistent with the Act, as may be necessary in the execution of its func-
tions.” The Conmmi ssion's authority pursuant to Title |, however, is not
“unrestrai ned” and may only be exercised provided such action is “necegﬁggg to en-
sure the achievenent of the Comm ssion's statutory responsibilities.” ]

76. The Commi ssion asserted ancillary jurisdiction over infornmation services (then
cal |l ed “enhanced services”) in the Conputer Inquiries. 94] Since then, it has
only exercised that authority inlimted instances.[FN295] Private interstate com
nmuni cations services likewise fall within the Comri ssion's *4842 subject matter
jurisdiction. 96]

77. In the Wreline Broadband NPRM the Conmi ssion tentatively concluded that

wi reline broadband Internet access service is an interstate information

servi ce. Consistent with this tentative conclusion, we requested comment on
the extent to which we should exercise our Title | ancillary jurisdiction to regu-
late the provision of wireline broadband |Internet access service by incunbent | oc-
al exchange carriers. Gven our classification above of cable nbdem service as an
interstate information service, we now seek comrent on whet her the Conmi ssion
shoul d exercise its Title | authority here with regard to the provision of cable
nodem servi ce

78. W note that in both proceedings, we are requesting comment on the extent to
whi ch we shoul d exercise Title | authority to regulate the facilities-based provi-
sion of interstate information services. W seek conment regardi ng how our find-

i ngs and decisions in one proceeding should inpact the other. W also request com
ment on whet her there are legal or policy reasons why we should reach different
conclusions with respect to wireline broadband I nternet access service and cable
nodem servi ce. Should any decision to exercise Title | jurisdiction over either
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service be influenced by the cable operators' current status as the |eading pro-
vi ders of residential broadband services?

79. We seek comment on any explicit statutory provisions, including expressions of
congressi onal goals, that would be furthered by the Comm ssion's exercise of an-
cillary jurisdiction over cable nodem service. One possibility is the Comm ssion's
basi ¢ purpose “to make available, so far as possible, to all the people of the
United States ... a rapid, efficient, Nation-w de, and world-wi de wire and radio
comuni cation service with adequate facilities at reasonable charges.”[ ] O h-
er statutory grounds mght include the goals stated in section 230(b) of the

Act, the Title VI goal of assuring “that cable conmunications provide and
are encouraged to provide the w dest possible diversity of information sources and
services to the public,” ] and section 706 of the 1996 Act. FN301] We request
comment on the use of these or other statutory provisions as the basis for our ex-
ercise of Title I jurisdiction. We also request conment on whether our reliance on
our ancillary jurisdiction in support of these or other provisions would be ana-

| ogous to our reliance on ancillary jurisdiction in adoption of the Conputer In-
quiry rules. In addition, given the relationship of cable nmbdem service (including
the underlying transm ssion conponent) to services provided by wireline conmon
carriers, we seek conment on whether there are any additional bases for asserting
ancillary jurisdiction.

**23 *4843 80. The First Anmendnent. Many commenters have debated whether a feder-
al I y-mandat ed system of nu{%hgbg]ISP access would violate the First Amendnent
rights of cable operators. We seek comment on this issue and, in particu-
lar, on the level of First Amendment scrutiny that would apply to a federal mul-
tiple | SP access requirenent. Because the record already contains conment on First
Amendrment Constitutional issues potentially raised by multiple | SP access, we ask
commenters to update the record. For exanple, has recent case la or Com
nm ssi on precedent altered or clarified the First Amendment anal ysis that
woul d be applicable to nmultiple | SP access? Have narketplace conditions in the
residential high-speed Internet access business changed since the close of the

pl eading cycle in ways that alter the First Amendment anal ysis? Have trials and
limted commercial offerings of different kinds of multiple | SP access shown that
certain types of access place a mininmal burden on the cable operators while

achi eving the nmaxi num choi ce for subscribers?

81. The Fifth Amendnment. Several conmenters argue that nultiple | SP access woul d
constitute a “per se” or “regulatory” taking of the cable operator's property

wi t hout just conpensation under the Takings C ause of the Fifth Amendnment to the
U.S. Constitution. We seek conment on this issue. If a formof nultiple ISP
access did entail a taking, what would be “just conpensation” for it? Wuld ensur-
ing just conpensation necessarily involve regulators in setting the price that a
cabl e operator charges unaffiliated | SPs (or vice versa)? O could just conpensa-
tion be ensured by sone market-based process of negotiations? Do recent technol o-
gi cal devel opnments, technical trials, and limted conmercial offerings of multiple
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| SP access indicate that some forns of nmultiple | SP access ninimze occupation of
the cable operator's property and economic harmto it? W request coment on these
i ssues.

82. Other Constitutional |ssues. W seek comment on whether there are additional
constitutional concerns related to nultiple | SP access requirenents.

C. Marketpl ace Devel opnents

83. Since we issued the Notice, the cable nodem servi ce market pl ace has changed
significantly. As discussed above, the cabl e nodem service business is still nas-
cent, and the shape of *4844 broadband depl oynent is not yet clear. Business rela-
ti onshi ps anong cabl e operators and their service offerings are evol ving. 06]
Until recently, sone cable operators had exclusive contracts with one affiliated

| SP. Now, AOL Tinme Warner, Contast and AT&T have each reached agreenents that al -
|l ow certain_| SPs access to the cable operator's system As described in detai
above, ] in accordance with conditions inposed on the ACL Ti me Warner nmerger
by the FTC, AOL Tinme Warner already is offering ISP choice to its

subscri bers. FN308 Contast recently announced that an unaffiliated conpany,
United Online, and its NetZero and Juno | nternet services would be avail able as
part of Contast's cable nnden1service.[ Contast al so appears to have reached
a conditional agreenment with Mcrosoft to provide MSN | SP service on non-

di scrim natory terns.[ 5310] AT&T has announced that it plans to deploy nultiple-

| SP service commercially in several najor markets by nmd-2002 and that EarthLink
will be included in its cable nodem service in certain cities. 1 Finally, Cox
is conducting technical trials of nmultiple |ISP access. 12]

**24 84. We ask that conmenters refresh the record on these points, and we intend
to monitor the industry closely. W seek comment in particular on whether the com
nmercial relationships and trials discussed above denponstrate that the market will
provi de consuners a choice of |ISPs wi thout government intervention, or whether the
absence of w despread business arrangenents raises a | evel of concern sufficient
to warrant Commi ssion action. |f parties believe that Comni ssion intervention is
necessary, we ask that they describe in detail what sort of regulations we should
i npose. We al so request conment regardi ng whet her any deci sion we meke about nul -
tiple access requirenents for cable systens in this proceeding should apply to
Open Vi deo Systens.[FN313]

85. In considering nmultiple ISP access requirenents, we will seek to pronote the
goals set forth in paragraphs 4-6 above. W seek comrent regardi ng whether, in
current and likely future market conditions, any formof nultiple | SP access is
needed to pronote those goals. For exanple, would a nultiple | SP access nmandat e
pronmot e depl oynent of advanced tel econmuni cations capability; spur investnent in
facilities to provide high-speed Internet access service and innovati on anong ser-
vice providers, |ISPs, and creators of content; and/or facilitate intranodal or in-
t er rodal corrpetition?[FN31 O would it have the opposite effects? Mreover, we
seek comment on whether the Comm ssion's decisionmaki ng shoul d be gui ded by prin-
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ci pl es which enbrace intranmodal conpetition. If so, we seek comment on whet her the
market can or will satisfy these principles or whether some formof nultiple ISP
access reginme for cable systens is needed to do so. To what extent should our de-
cision regarding multiple ISP access requirenents be influenced by the desirabil-
ity of ‘regulatory parity,’ nanely the presence or absence of nultiple |ISP access
regi mes for other technol ogies (such as wireline, terrestrial mﬁrelessF and *4845
satellite) that offer residential high-speed Internet access service?[ N315 To
what extent should that decision be inpacted by cable operators' current status as

the | eadi ng providers of residential broadband services?

86. Consuner Demand. If there is a demand for access to several ISPs, is that de-
mand bei ng net today? Specifically, does “click through” access to any ISP and
content on the World Wde Web produce the sane, or alnpost the sanme, value that a
regul atory systemof multiple ISP access woul d produce? |Is any cabl e operator or
| SP denying, or likely to deny, click through access?

87. W note that we are unaware of any allegation that a cable operator has denied
“click through” access to other |SPs Moreover, although it is technically feasible
for a cable operator to deny access to unaffiliated content, or to rel egate unaf-
filiated content to the “slow |lane” of its residential high-speed Internet access
servicei we are unaware of a single allegation that a cable operator has done

so.[ N316] Is the threat that subscriber access to Internet content or services
coul d be blocked or inpaired, as conpared to content or services provided by the
cable operator or its affiliate, sufficient to justify regulatory intervention at
this time?

**25 88. Cost/Benefit Analysis. W request comment on the costs that a multiple
| SP access mandate woul d i npose on cabl e operators and on the benefits that a man-
date would bring to consupmers. _Wuld sonme fornms of multiple | SP access be | ess

costly to cable operators[ ] and nore beneficial to consumers than others? Is
the cost/benefit calculation for nmultiple | SP access different for small cable op-
erators than it is for others? Wuld the requirenents inposed on tel ecommuni ca-
tions carriers by our Second or Third Conputer Inquiries provi de a usefu

nodel for a nmultiple | SP access regi me? Wuld the new fornms of multiple | SP access
that are being deployed or are under consideration by cable operators, such as the
nodel bei ng iFEkEES?ted by AOL Tine Warner pursuant to the FTC ACL Ti ne Warner

Mer ger Order, provi de useful nodel s? O her possible nmeans of effecting a
nmul tiple | SP access regine include adopting a general rule of reasonabl eness for
cable operators in their dealings with | SPs seeking access to their cable systens
and/or requiring cable operators to make hi gh-speed transm ssion available to oth-
er | SPs at “market-based prices.” FN320] We could then rely on our conplaint pro-
cesses to resolve individual disputes about these standards. Wuld such a system
of general principles and case-by-case adjudication achieve our goals in a tinely
and cost-effective manner?

*4846 89. What |essons, if any, do trials and current commercial offerings of nul-

© 2008 Thonmson Reuters/West. No daimto Oig. US Gov. Wrks.



17 F.C.C.R. 4798, 17 FCC Rcd. 4798, 2002 WL 407567 (F.C.C.) Page 28

tiple ISP access[Fstl] reveal about the costs and benefits of nmultiple | SP access

and how such costs and benefits can be bal anced? Has recent experience with the
addi ti on of source-based routers, described in paragraph 15 above, showed that
technol ogy to be an efficient formof nultiple | SP access?

90. What would be the costs of regulatory enforcenment of a nultiple | SP access
mandat e? Would a multiple | SP access nandate | ead to significant opportunities for
regul atory arbitrage -- businesses maki ng deci si ons based on regul atory cl assific-
ations rather than on custoners' preferences and innovative and sustai nabl e busi -
ness plans? Wuld a nultiple | SP access nmandate i nmpose long termcosts on the mar-
ket? In light of the new and fast-changing nature of the residential high-speed

I nternet access business, would a nultiple ISP access requirenentph%ggosed at this
time, hinder the devel opment of a market that is still evolving?[ ] In partic-
ular, mght a requirement preclude the discovery of network design, content, ap-
plications, and business nodels that would otherw se enjoy w despread adoption and
enhance | ong-term consuner welfare?[FN32 Is there a way to inplenment multiple

| SP access now that would avoid any such harnful interference in the future and
that woul d achi eve the goals we set forth in paragraphs 4-6 above? If we adopt a
mul tiple | SP access mandate for cable systens generally, should we exenpt snall
cabl e systems from such a mandate because of the particular conditions that they
face?

**26 91. We recognize that nuch comrent has al ready been provided regardi ng these
i ssues, in this proceeding and others. Accordingly, we are particularly interested
in coments that provide updated information and di scuss rel evant regul atory and
judicial decisions issued since the cormment period closed in this proceeding. W
are likely to find particularly relevant and persuasive enpirically supported
studi es that use well-established nethods for quantifying benefits and harns, as
wel | as comments based on wel | -established economic theory.

92. Changi ng Market Conditions. If we ultimtely conclude not to inpose multiple

| SP access at this tinme, what, if any, future events should lead us to do so? Are
there market conditions that are not currently pervasive but, should they becone
pervasiveN woul d suggest the need for a nultiple | SP access nandate in the
future? FN324] Woul d these conditions include the acquisition of market power by
cabl e operators in providing residential high-speed Internet access, cable operat-
ors' refusals to satisfy subscriber demand for nmultiple | SP access, or the evol u-
tion of a mature market for residential high-speed Internet access? Wuld a find-
i ng that subscriber access to Internet content or services may be bl ocked or im
pai red, as conpared to other content or services, particularly that provided by
the cable operator or its affiliate, support regulatory intervention? W seek com
ment on ot her conditions that woul d suggest regul ation is needed and on objective,
readily measurable criteria by which we could detect the occurrence of such condi -
tions. |Is ongoing nmonitoring appropriate to ensure that any rel evant conditions
are detected accurately and in a tinely manner and, if so, what type of nonitor-

i ng?
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93. W also seek conment on indicia that a cable operator is offering a

“t el ecommuni cati ons *4847 service”[FN325 or private carrier service, on a stand-
al one basis, to | SPs or subscribers. Such an offering mght provide the Commi ssion
wi th grounds, respectively, for common carriage regulation or exercise of its an-
cillary authority. How m ght we detect that a cable operator is, in fact, naking
such an offering? If and when a cabl e operator makes such an offering, what, if
any, access requirenments should the Comr ssion inpose on it? For exanple, if we
found that a cable operator were making such an offering, would that trigger the
requi renents of Conputer Il and Il with respect to the retail offering of cable
nodem service to subscribers or make their application in the public
interest?[FN326] To what extent should these decisions inpact, or be inpacted by,

t he concl usions we nmake in our Wreline Broadband NPRM proceedi ng? We note that
provi ders of individually negotiated private carriage nay begin to nake standard
of ferings of transnission service to the general public, so that the service be-
cones a tel econmuni cations service within the nmeaning of the Act. W seek comment
on the appropriate scope of regulation of any such offerings. W also seek coment
on whether it would be ?E&gggiiate to forbear fromparticular Title Il obligations
in these circunstances.

**27 94. Forbearance from Tel ecomruni cati ons Service Obligations. As noted above,
the U.S. District Court for the Southern District of California has expressed its
view that it is bound by the Ninth Circuit's Portland decision with regard to the
classification of cable nodem service. The court noted, however, that the
Ninth Circuit left open the question whether the Comm ssion would exercise its
forbearance authority to renpve any tel econmuni cations service regul ations from
the provision of cable nodem service. Further, the district court stayed its pro-
ceedi ngs “pending the resolution of the FCC s NO [EthSfding” to detern ne whet her
the Conmission will forbear in this circunstance. W note that the NO re-
mai ns open, and we address the issue of forbearance here.

95. To the extent that cable nodem service may be subject to tel econmmunications
service classification, we seek coment on whether we should forbear from applying
each provision of Title Il or common carrier regulation. We invite comment
on whet her enforcenent of such provisions is not necessary to ensure that the
charges, practices, classification or regulations in connection with cable nodem
service are just and reasonable and not unjustly or unreasonably discrimnnatory.

I s enforcement not necessary for the protection of consuners? Wuld forbearance be
consistent with the public interest? W tentatively conclude that such forbearance
woul d be justified. As an initial natter, we note our determination that cable no-
dem service, as described in the record, is appropriately classified as an_inform
ation service and does not contain a distinct teleconmunications service. 31]
The Conmi ssion has a long history of classifying information services as Title |
services and thus not subject to the obligations and requirenents inposed on ser-
vices subject to Title II.[ ] G ven that cable nodem service will be treated
as an information service in nost of the country, we tentatively conclude that the
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public interest would be served by the uniform national policy that would result
fromthe exercise of forbearance to the extent cable nodem service is classified
as a tel ecommuni cations service. We also believe that forbearance would be in the
public interest because cable nodem service is still in its early stages; supply
and demand are still evolving; and several rival networks providing residential

hi gh-speed Internet access *4848 are still devel oping. For these same reasons we
tentatively conclude that enforcement of Title Il provisions and conmon carrier
regul ation is not necessary for the protection of consunmers or to ensure that
rates are just and reasonable and not unjustly or unreasonably discrimnatory. As
such, we believe that forbearance fromthe requirenments of Title Il and conmon
carrier regulation is appropriate in this circunstance. W request conmment on this
anal ysis. Again, we request that commenters focus on how such forbearance and/or
regul ati on would further the Comni ssion's goals, stated in paragraphs 4-6 above.

D. Consequences O Legal Classification As Information Service

1. State and Local Regul ation of Cable Modem Service and Ri ghts-Of - \Way.

**28 96. As di scussed above, cable nodem service is an interstate information ser-
vice within the scope of our jurisdiction over interstate and foreign conmuni ca-
tions.[ ] We recogni ze, however, that it is provided over the facilities of
cabl e systens that occupy public rights-of-way in local communities. In order to
facilitate our national policy goals, we seek to clarify the authority of State
and | ocal governnents with respect to cabl e nobdem service

97. By addressing the classification issues in the acconpanying Declaratory Rul -
ing, we seek to renove regulatory uncertainty that may di scourage investnment and

i nnovation in broadband services and facilities. In this part of the Notice of
Proposed Rul emaki ng, we address potential areas of regulatory uncertainty at the
State and local |evels that could al so di scourage such investnent and innovati on.
We woul d be concerned if a patchwork of State and |ocal regul ations beyond natters
of purely Il ocal concern resulted in inconsistent requirenments affecting cable no-
dem service, the technical design of the cable nodem service facilities, or busi-
ness arrangenents that discouraged cable nodem service depl oyment across political
boundaries. W also would be concerned if State and |ocal regulations limted the
Commi ssion's ability to achieve its national broadband policy goals to “pronote

t he depl oynent of advanced tel ecommuni cations capability to all Americans in a
reasonable and tinmely manner,” “to pronote the continued devel opment of the Inter-
net and other interactive conputer services and other interactive nmedia” and “to
preserve the vibrant and conpetitive free market that presently exists for the In-
ternet and other interactive conputer services, unfettered by Federal or State
regul ation.” 34]

98. Accordingly, we seek coment regardi ng whether we should interpret the Commi s-
sion's assertion of jurisdiction under the Comunications Act to preclude State
and |l ocal authorities fromregulating cable nodem service and facilities in par-
ticul ar ways. We note that the courts have recogni zed the Comm ssion's au-
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thority under Title | to preenpt non-Federal regulations that negate the Comm s-
sion's goals, including regulations affecting enhanced servi ces. W seek
comment as to any additional basis for preenpting such regul ati ons. For exanpl e,
does section 624(b) provide preenptive authority? Section 624(b) states that a

franchi si ng authgkég¥ “may not ... establish requirenents for ... other inforna-
tion services.”[ ]

99. Bel ow we address three specific types of local requirements that may be af-
fected by our *4849 determination that cable nodem service is an interstate in-
formati on service: access requirenments, franchise requirenents, and franchise
fees. However, we al so request comment on any other forns of State and | ocal regu-
lation that would limt the Commission's ability to achieve its national broadband
policy, discourage investnment in advanced comruni cations facilities, or create an
unpredi ctabl e regul atory environment. Specifically, we seek cormment as to whether
we shoul d use our preenption authority to preenpt specific state |laws or |oca
regul ati ons. W& ask conmmenters to specify what preenption authority we would rely
on in each case.

**29 100. Access Requirenents. For the npbst part, States and localities that have
consi dered i nposing access requirements have done so in the context of their Title
VI authority to review cable franchise transfers. 8] In light of our conclu-
sion that cable nodem service is an interstate information service, we seek com
ment on any regulatory authority that State and | ocal governnents nmay have with
respect to cable nodem service as an information service, including any authority

to inpose nultiple | SP access requirenments or to prohibit, limt, restrict, or
condition the provision of cable nodem service. |Is such regulation consistent with
any exercise of our jurisdiction over cable nodem service under Title I, including

any affirmati ve decision we might make to refrain frominposing specific regulat-
ory requirenments?

101. Rights-of-Way and Franchising |Issues. The Conmmi ssion has |ong recogni zed the
i mportant responsibhility of |Iocal and State governnents to manage

ri ght s-of -way. I ndeed, Congress in 1984 sought to “establish franchise pro-
cedures and standards whi ch encourage growth and devel opnment of cable systens and
whi ch assure that cable systens are responsive to the needs and interests of the
local community,” and to “establish guidelines for the exercise of Federal0 St at e,
and local authority with respect to the regulation of cable systens.” 340]

102. We request comrent on how our classification of cable nodem service as an in-
terstate information service inpacts rights-of-way and franchising i ssues. W note
that section 621 authorizes |ocal franchising authorities to require cable operat-
ors to obtain a franchise to construct a cable system *4850 over public rights-

of - way. Once a cabl e operator has obtained a franchise for such a system
our information service classification should not affect the right of cable oper-
ators to access rights-of-way as necessary to provide cable nodem service or to
use their previously franchised systens to provide cabl e nodem service. W seek
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comment on this tentative conclusion. We also seek comment on whet her providing
addi ti onal services over upgraded cable facilities inposes additional burdens on
the public rights-of-way such that the existing franchise process is inadequate.
If so, does Title VI neverthel ess preclude |ocal franchising authorities fromim
posi ng additional requirements on cabl e nodem service? W note that section 624(b)
provides that, in a request for proposals for a franchise or franchise renewal, a
franchi sing authority “may not ... establish requirements for video progranm ng or
ot her information services."[FN342] Furthernmore, section 624(a) provides that
“[a]l ny franchising authority nmay not regulate the services, facilities, and equip-
ment provided by a cable operator except to the extent consistent with this
title."[ Based on the foregoing, we tentatively conclude that Title VI does
not provide a basis for a local franchising authority to inpose an additional
franchi se on a cabl e operator that provi des cable nodem service.

**30 103. W al so seek conment generally on the scope of |ocal franchising author-
ity over facilities-based providers of information services. Do State statutes and
constitutional provisions authorizing local franchising in ternms of utility ser-
vices generally, or cable and tel econmuni cati ons networks and services specific-
ally, authorize localities to franchise providers of information service under ex-
isting law? If so, is there any basis for treating facilities-based providers of
information services differently based on the facilities used?

104. As the Comm ssion has previously stated, we believe that “adm ni stration of
the public rights-of-way should not be used to undernine efforts of either cable
or tel econmuni cations providers to upgrade or build new facilities to provide a
broad array of new communi cations services.” We expect that State and | ocal
governments share this view and will work to facilitate the depl oynment of broad-
band services in their communities. The Commi ssion has previously expressed con-
cern about unnecessary regulation at the local level that extends far beyond | ocal
governnment interests in nmanagi ng the public rights-of-way, and about the

di scrimnatory application of regulation at the State and | ocal Ievels.[ ] We
are concerned that State or local regul ati on beyond that necessary to nanage

ri ghts-of-way could i npede conpetition and i nmpose unnecessary del ays and costs on
t he devel opnent of new broadband services. Some commenters have rai sed questions
about potential State and | ocal actions that could restrict entry, inpose access
or other requirenments on cabl e nodem service, or assess fees or taxes on cable In-
ternet service. We seek comment on these issues.

105. Franchising authorities have expressed concern that their rights to collect
franchi se fees *4851 on cabl e nodem service for the use of public rights-of-way
woul d be affected if we were to find that cable nodem service is not a cable ser-
vice.[FN348 We note that section 622(b) provides that “the franchise fees paid by
a cable operator with respect to any cable system shall not exceed 5 percent of
such cabl e operator's gross revenues derived ... fromthe operation of the cable
systemto provide cable services.” ] G ven that we have found cabl e nobdem
service to be an information service, revenue from cabl e nodem service woul d not
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be included in the calculation of gross revenues from which the franchise fee
ceiling is determ ned. Furthernmore, we tentatively conclude that Title VI does not
provi de an i ndependent basis of authority for assessing franchise fees on cable
nodem service. W seek conment on this issue. We also note Congress' concern re-
gardi ng new taxes on Internet access inposed for the purpose of generating reven-
ues when no specific privilege, service, or benefit is conferred and its concern
regarding nultiple or discrimnatory taxes on electronic comerce. 50]

106. Franchi se Fees Previously Paid Pursuant to Section 622. Cabl e operators have
expressed concern that any determ nation by the Comm ssion, other than a finding
that cabl e nodem service falls within the classification of “cable service,” wll
potentially expose cable operators to refund liability for franchi se fees previ-
ously paid to |ocalities and collected from subscribers based on cabl e mbdem ser -
vi ce revenues. We understand that sone cabl e operators, believing they were
legitimately carrying out their obligations and rights under Title VI of the Act
and | ocal franchise agreenents, collected franchise fees based on cabl e nodem ser-
vi ce revenues, identified these fees on subscriber bills, and remtted these fran-
chise fees to local franchising authorities pursuant to the terns of their fran-
chising agreements. In light of the Ninth Circuit's decision that cable nodem ser-
vice is not a “cable service,” sonme cable operators have suspended col |l ecti ng and
remtting franchise fees for revenues from cable nmbdem service in Ninth Circuit
States out of concern about their exposure to significant litigation risk if they
were to continue collecting a franchise fee on cable nodem service. We un-
derstand that subscribers in other jurisdictions have raised the issue of whether
franchi se fees were Iamﬁul{ENgggiected *4852 from them and whether the fees col -

| ected should be refunded.

**31 107. While the Conmission generally will not assert jurisdiction over fran-
chise fee disputes that concern matters of |ocal taxation, the Conm ssion's policy
has been to resolve franchise fee questions that bear directly on a_nationa
policy concerning communications and that call upon our expertise. ] We seek
comment on whet her disputes regarding franchise fees based on cabl e nbdem servi ce
i mplicate such a national policy, given that the fees in question were collected
pursuant to section 622 and that our classification decision will alter, on a na-
tional scale, the regulatory treatnment of cable nodem service. W seek comment on
whether it is appropriate to exercise our jurisdiction under section 622 to re-
sol ve the issue of previously collected franchise fees based on cable nbodem ser-
vi ce revenues or whether these issues are nore appropriately resolved by the
courts. W note that until the rel ease of the Conmission's declaratory ruling to
the contrary, cable operators and |local franchising authorities believed in good
faith that cable nodem service was a “cable service” for which franchise fees

could be collected pursuant to section 622. As illustrated by the Fourth Circuit's
statenment in Henrico County, that “the issue of the proper regulatory classifica-
tion of cable nbdem service ... is conplex and subject to considerable

debate,"[FN35 cabl e operators and franchising authorities could not have been
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expected to predict that the Conmi ssion would classify cable nbdem service as oth-
er than a cable service

108. Consuner Protection and Custonmer Service. W also seek comnment on how our in-
formati on service classification may affect other aspects of State or |ocal regu-
| ati on, such as consumer protection and custonmer service standards regarding cable
nodem servi ce. Franchising authorities have expressed concern that their authority
to i npose consumer protection requirements pursuant to section 632 of the Comu-
ni cati ons_Act would be affected if cable nodem service is not classified as “cable

service.” Does the authority conferred on franchising authorities by sec-
tion 632(a) of the Communications Act to establish and enforce custoner Eervice
requi renents apply to cable nodem service provided by a cabl e operator? Do

the provisions in section 632(d), stating that nothing in Title VI “shall be con-
strued to prohibit any State or any franchising authority from enacting or enfor-
ci ng any consuner protection law, to the extent not specifically preenpted by
[Title VI],” or “to prevent the establishnent or enforcenent” of custonmer service
| aws or regulations” that exceed Comm ssion standards or address matters not ad-
dr essed bE Conmm ssi on standards under section 632, apply to cable npbdem

service?[ N358]

2. Pole Attachnents

109. The Pol e Attachnent Act gives cable television systens and providers of tele-
comuni cati ons service the riFEh3%8]attach to poles of power and tel ephone conpan-
ies at regul ated *4853 rates. In Gulf Power, the United States Suprene
Court held that the Pole Attachnent Act applies to attachnents by cable tel evision
systens that provide Internet service in addition to traditional cable service3
without regard to the classification of the commi ngl ed cabl e nnden1service.[FN 60]
An attachnment not falling within the statutory rate formulas provided in sections
224(d) for attachnments by cable service providers or 224(e) for attachnents by

t el ecommuni cati ons service providers would be subject to just and reasonable rates
prescri bed by the Comn ssion. In the Pole Attachnent Order, the Conm ssion
had determi ned that the pole attachnent rate applicable to attachnents by cable
tel evi si on systens using pole attachnents to provide both traditional cable ser-
vices and Internet services should be determ ned by applying the fornula specified
in the statute for cable services.[ 36 That decision is not affected by our
categori zati on of cable nodem service.

3. Universal Service

**32 110. Several commenters have questi oned whet her cabl e operators should be re-
quired to contribute to the universal service fund, pursuant to section 254(d) of
t he Conmuni cati ons Act, based on the revenues from cabl e operators' cable
nodem servi ce offerings.[FN364] In particular, conmenters have focused on whet her
uni versal service contribution obligations should attach to what they characterize
as the underlying tel ecommuni cati ons conponent of cable nmpbdem service. The
Conmi ssion is considering whether providers of cable nodem service should contri b-
ute to the universal service fund in a separate proceeding. ]
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4. Protection of Subscriber Privacy

111. Section 631 of the Conmunications Act addresses privacy for subscribers to
“any cabl e service or other service” provided by a cable operator. “Ot her
service” is defined as “any wire or radi o conmuni cations service provided using
any of the facilities of a cable operator that are used in the *4854 provision of
cabl e service” and has been iF%ﬁ&BBftEd by a court to enconpass I nternet
service provided via a cable system Section 631 requires cable operators
to provide periodic witten notice infornm ng each subscri ber about the nature and
use of personally identifiable information to be collected by the cable operator.
Wth certain exceptions, section 631 prohibits a cable operator fron1coIIE&%%8? or
di scl osi ng such information w thout the prior consent of the subscriber.[

The cabl e operator can collect information needed to provide a cable service or

ot her service and can disclose information for a business activity related to such
services. Section 631 further provides that “[n]Jothing within this title shall be
construed to prohibit any State or any franchising authority from enacting or en-
forcin I%$?]consistent with this section for the protection of subscriber pri-
vacy.”

112. In light of our determination in the Declaratory Ruling that cabl e nodem ser-
vice is an information service, we believe that cable nodem service would be in-
cluded in the category of “other service” for purposes of section 631. W seek
comment on this interpretation. Alfgﬁggg]section 631's terns are enforced by the
courts, and not by the Comm ssion, we seek conment as to how Egﬁggéivacy
requi renents of section 631 affect providers of cable nbdem service.

V. ADM NI STRATI VE MATTERS

A. Initial Regulatory Flexibility Analysis

113. As required by the Regulatory Flexibility Act of 1980, as amended

(“RFA"), F t he Conmi ssion has prepared this Initial Regulatory Flexibility
Anal ysis (“1RFA") of the possible significant econonic inpact on a substantial
nunber of small entities by the policies and rules considered in the notice of
proposed rulemaking initiated herein. Witten public coments are requested on
this IRFA. Comments must be identified as responses to this | RFA and nust be filed
by the deadlines for comments on the notice of proposed rul emaking provided in

par agraph 126 of this item The Commission will send a copy of the notice of pro-
posed rul emaki ng, including this IRFA to the Chief Counsel for Advocacy of the
Smal | Business Adninistration (“SBA”). In addition, the notice of proposed

rul emaki ng and the7g4855 | RFA (or summaries thereof) will be published in the Fed-
eral Register. ]

1. Need for, and Objectives of, the Proposed Rul es

**33 114. Wth our declaratory ruling herein, we have sought to provide regul atory
certainty for the enmerging cable nodem service industry by resolving a nationw de
controversy concerFL&g7%?e proper regulatory classification of cable nmbdem service
under federal |aw. In doing so, we recognize that there are a nunber of re-
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| ated issues that may need resolution in the formof federal rules. By this notice
of proposed rul emaki ng, we seek conmment on certain issues related to the practica

i mpl enentation of our classification of cable nodem service as an information ser-
Vi ce.

2. Legal Basis

115. The authority for the action proposed in this rulemaking is contained in Sec-
tions 1, 2(a), 3, 4(i), 4(j), 303, and 601 of the Communicati ons Act of 1934, as
anended, 47 U. S.C. 8§ 151, 152(a), 153, 154(i), 154(j), 303, and 521, and Section
706 of the Tel econmuni cations Act of 1996, 47 U.S.C. § 157 nt.

3. Description and Estimte of the Nunber of Snall Entities to Wiich the Proposed
Rules WIIl Apply
116. The RFA directs agencies to provide a description of, and where feasible, an
estimate of the nupber _of small entities that nay be affected by the proposed
rules, if adopted.[ ] The RFA generally defines the term*“snmall entity” as
having the sane neaning as the terns “small business,” “snmall organi zation,” and
. LT » | FN379] Cl « i »
smal | governnental jurisdiction. In addition, the term“snall business
has the sanme neaning as the term “small business concern” under the Snmall Business
Act.[ ] A “smal | business concern” is one which: (1) is independently owned
and operated; (2) is not domnant in its field of operation; and (3) satisfies any
additional criteria established by the SBA.[F ]

117. The SBA has devel oped a small business size standard for cable and other pro-
gram di stribution,” which includes all such conpanies generating $11 mllion or

I ess in revenue annually. Thi s category includes, anong others, cable oper-
ators, closed circuit television services, direct broadcast satellite services,
mul ti point distribution services, open video systens (“OVS’), satellite master an-
tenna tel evision (“SMATV") systems, and subscription television services. Accord-
ing to the Census Bureau data from 1992, there were 1,788 total cable and other
pay television services and 1,423 had | ess than $11 *4856 nillion in

revenue. We address cabl e operators and OVS operators below to provide a
nore precise estimate of the affected snmall entities. W do not believe that the
ot her pay television services wuld be affected by the proposals in this notice of
proposed rul enaki ng.

**34 118. Cable Systens. The Conmm ssion has devel oped its own small business size
standard for a small cable operator for the purposes of rate regul ation. Under the
Commi ssion's rules, a “small cable conpany” is one serving fewer than 400,000 sub-
scri bers nationwﬂde.[ N384] Based on our nost recent information, we estimate that
there were 1,439 cable operators that qualified as small cable conpanies at the
end of 1995.[FN385] Since then, sone of those conpanies may have grown to serve
over 400, 000 subscribers, and others may have been involved in transactions that
caused themto be conbined with other cable operators. Consequently, we estimte
that there are fewer than 1,439 small cable conpanies that nay be affected by the
proposed rul es.
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119. The Communi cations Act of 1934, as amended, al so contains a size standard for
a “small cable operator,” which is “a cable operator that, directly or through an
affiliate, serves in the aggregate fewer than one percent of all subscribers in
the United States and is not affiliated with any entitYFRésg?tities whose gross
annual revenues in the aggregate exceed $250, 000, 000." The Conmi ssion_ has
determ ned that there are 67,700,000 subscribers in the United States. /]
Therefore, an operator serving fewer than 677,000 subscribers shall be deened a
smal | operator, if its annual revenues, when conmbined with the total annual reven-
ues of all of its affiliates, do not exceed $250 nmillion in the aggregate.[FN388]
Based on avail able data, we estimate that the nunmber of cable operators serving
677,000 subscribers or less totals approximtely 1,450.[FN389] We do not request
or collect information on whether cable operators_are affiliated with entities
whose gross annual revenues exceed $250, 000, 000, and therefore are unable
to estimate accurately the nunber of cable system operators that would qualify as
smal | cabl e operators under the definition in the Communi cations Act.

120. Open_Video Systems. Because OVS operators provi de subscription

services,[ ] ovs fallanﬁbgin t he SBA-recogni zed definition of “Cable and O h-
er Program Di stribution.”[ ] Thi s standard *4857F&58§ides that a small entity
is one with $11 mllion or less in annual receipts.[ ] The Conmmi ssion has cer-

tified approximtely 25 OVS Fgﬁgghfrs to serve 75 areas, and sone of those are
currently providing service. Affiliates of Residential Conmunications Net-
work, Inc. (“RCN') received approval to operate OVS systems in New York City, Bo-
ston, Washington, D.C. and other areas. RCN has sufficient revenues to assure us
that they do not qualify as small business entities. Little financial information
is available for the other entities authorized to provide OVS that are not yet op-
erational. Gven that other entities have been authorized to provide OVS service
but have not yet begun to generate revenues, we conclude that at |east sone of the
OVS operators qualify as small entities.

4. Description of Projected Reporting, Recordkeeping and O her Conpliance Require-
ment s

**35 121. The notice of proposed rul emaki ng seeks comment on the regulatory im
plications of the Conmmi ssion's finding that cable nodem service is an information
servi ce under the Communi cations Act. Specifically, the notice of proposed
rul emaki ng seeks comment on whether the Commi ssion should require cable operators
that provide cable nodem service to allow unaffiliated | SPs to have direct access
to the cable operator's subscribers via the cable systemfacilities.

122. The notice of proposed rul enaking al so seeks conment on the scope of state
and | ocal government authority over cable nodem service in |ight of the Conm s-
sion's finding that it is an information service. This determninati on may not have
a direct effect on small entities, but indirectly it may inpact small entities,
such as small cable operators, if local governnents are pernitted to require cable
operators to grant unaffiliated | SPs access to the cable systemor if |ocal gov-
ernnents are pernitted to enforce other regulations that affect a cable operator's
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provi sion of cable nodem service.

5. Steps Taken to Mnim ze Significant Inpact on Small Entities and Significant

Al ternatives Considered

123. The I RFA requires an agency to describe any significant alternatives that it
has considered in proposing regul atory approaches, which may include, anong ot h-
ers, the following four alternatives: (1) the establishnent of differing conpli-
ance or reporting requirenments or tinmetables that take into account the resources
available to small entities; (2) the clarification, consolidation, or sinplifica-
tion of conpliance or reporting requirements under the rule for small entities;
(3) the use of performance, rather than design, standards; and (4) an exenption
fromcoverage of the rule, or any part thereof, for small entities.

124. The notice of proposed rul emaki ng seeks comment on several regulatory altern-
atives to inplenent the Comm ssion's classification of cable nbdem service as an

i nformati on service under the Communi cations Act. For exanple, alternatives con-
sidered in the notice of proposed rul enaki ng i ncl ude whether unaffiliated |ISPs
shoul d be provided with access to cable systenms and, if so, which of the various

access nodels should be adopted. In addition, we will also consider whether any
access requirenents ultimately adopted shoul d be difggrent for large cabl e operat-
ors fromthose i nposed on small cabl e operators. Finally, the notice of

proposed rul emaki ng consi ders whether the Comm ssion should refrain entirely from
i mposi ng any | SP access requirenments on cable operators. W would expect that

whi chever alternatives are chosen the Conmm ssion will seek to mininize any adverse
effects on snall *4858 entities.

6. Federal Rules Wich Duplicate, Overlap, or Conflict with the Commi ssion's Pro-
posal s
125. None.

B. Procedural Provisions

126. Conmments and Reply Conments. Pursuant to applicable_procedures set forth in
sections 1.415 and 1.419 of the Comm ssion's rules, interested parties may
file cooments on the notice of proposed rul emaking in CS Docket No. 02-52, Appro-
priate Regulatory Treatnment for Broadband Access to the Internet over Cable Facil-
ities, on or before 60 days after date of publication in the Federal Register, and
reply cooments on or before 90 days after date of publication in the Federal Re-
gister. Comrents may be filed using the Copmi ssion's El ectronic Comrent Filing
System (“ECFS’) or by filing paper copies. 98 G ven recent changes in the Com
mssion's mail delivery system parties are strongly urged to use the ECFS to file
their pleadings. Comrents filed through the ECFS can be sent as an electronic file
via the Internet to < http://www.fcc.gov/e-file/ecfs.htm > Only one copy of an

el ectroni ¢ subm ssion nust be filed. In conpleting the transmttal screen, elec-
tronic filers should include their full name, Postal Service mailing address, and
the applicabl e docket or rul emaking nunber. Parties may al so subnit an electronic
comment by Internet e-mail. To receive filing instructions for e-mail conmments,
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commenters should send an e-mail to ecfs@cc.gov, and should include the follow ng
words in the body of the nmessage, “get form <your e-mail address>.”" A sanple form
and directions will be sent in reply.

**36 127. Parties who choose to file by paper nust file an original and four cop-
ies of each filing in CS Docket No. 02-52. If parties want each Comm ssioner to
receive a personal copy of their comrents, an original plus nine copies nust be
filed. All filings nust be sent to the Comm ssion's Acting Secretary, WIlliamF
Caton, O fice of the Secretary, Federal Conmunications Conm ssion, 445 12th
Street, S.W, Washington D.C. 20054. Al filings sent to the Conm ssion by
overni ght delivery, e.g., Federal Express, must be sent to the Conm ssion's Acting
Secretary, WlliamF. Caton, Ofice of the Secretary, Federal Comrunications Com
m ssion, 445 12th Street, S.W, Washington D.C. 20024. All hand-delivered or nes-
senger-delivered filings nust be delivered to the Cormission's filing |ocation at
236 Massachusetts Avenue, N.E., Suite 110, Mashington, D.C. 20002-4913. [ FN399] e
filing hours at this facility are 8:00 a.m to 7:00 p.m Parties nust also serve
the following with either one copy of each filing via e-mail or two paper copies:
(1) Qualex International, Portals Il, 445 12t Street, S.W, Room CY-B402, Wash-
i ngton, D.C., 20554, telephone (202) 863-2893, facsinmle (202) 863-2898, or e mai |
at qual exi nt @ol .com and (2) Sarah Whitesell, Cable Services Bureau, 445 12
Street, S.W, 3-C488, Washington, D.C., 20554, swhitese@cc.gov. In addition, five
coP|es of each filing must be filed with Linda Senecal, Cable Services Bureau, 445
Street, S.W, 2-C438, Washington, D.C. 20554, |senecal @cc. gov.

128. Ex Parte Rules. This proceeding will be treated as a “permt-but-disclose”
proceedi ng, subject to the “permt-but-disclose” requirenents under section
1.1206(b) of the Comm ssion's rules. Ex parte presentations are pernissible

if disclosed in accordance with Comm ssion rules, except during the Sunshine
Agenda period when presentations, ex parte or otherw se, are generally prohibited
Persons *4859 making oral ex parte presentations are rem nded that a nmenorandum
summari zi ng a presentation nust contain a sunmary of the substance and not nerely
a listing of the subjects discussed. More than a one or two sentence description
of the views and argunents presented is generally required. F Addi ti onal
rules pertaining to oral and witten presentations are set forth in section
1.1206(b) of the Commission's rules. Parties submtting witten ex parte presenta-
tions or sumuaries of oral ex parte presentations are urged to use the ECFS in ac-
cordance with the Conm ssion rules discussed above. Parties filing paper ex parte
submni ssions nust file an original and one copy of each submission with the Commi s-
sion's Acting Secretary, WlliamF. Caton, at the appropriate address as shown
above for filings sent by either U S. mil, overnight delivery, or hand or nessen-
ger delivery. Parties nust also serve the following with either one copy of each
ex parte filing via e-nmail or two paper copies: (1) Qualex International, Portals
1, 445 12t Street, S.W, Room CY-B402, Washington, D.C., 20554, telephone (202)
863-2893, facsinmile (202) 863-2898, or e-mmil at qual exi nt @ol.com and (2) Sarah
Wi tesell, Cable Services Bureau, 445 12 th Street, S.W, 3-C488, Washi ngton, D.C.

© 2008 Thonmson Reuters/West. No daimto Oig. US Gov. Wrks.



17 F.C.C.R. 4798, 17 FCC Rcd. 4798, 2002 WL 407567 (F.C.C.) Page 40

20554, swhitese@cc.gov; and (3) Linda Senecal, Cable Services Bureau, 445 12th

Street, S.W, 2-C438, Washington, D.C. 20554, |senecal @cc. gov.

**37 129. Availability of Docunments. Comments, reply conments, and ex parte sub-
m ssions will be available for public inspection during regular business hours in
the FCC Reference Center, Federal Conmunications Conm ssion, 445 12th Street,

S. W, CY-A257, Washington, D.C 20554. Persons with disabilities who need assi st-
ance in the FCC Reference Center may contact Bill Cline at (202) 418-0267, (202)
418-7365 TTY, or bcline@cc.gov. These docunents also will be avail able el ectron-
ically at the Commission's Disabilities |Issues Task Force web site:

www. f cc. gov/dtf, and fromthe Conm ssion's Electronic Comrent Filing System Docu-
ments are available electronically in ASCII text, Wrd 97, and Adobe Acrobat. Cop-
ies of filings in this proceeding may be obtained from Qual ex International
Portals 11, 445 12t Street, S.W, Room CY-B402, Washington, D.C., 20554, tele-
phone (202) 863-2893, facsimle (202) 863-2898, or via e-mail at qual ex-

i nt @ol . com

130. This docunent is available in alternative formats (conputer diskette, |arge
print, audio cassette, and Braille). Persons who need docunents in such fornats

may contact Brian MIlin at (202) 418-7426, TTY (202) 418-7365, or send an e-nai
to access@cc. gov.

131. Contact Information. The Cable Services Bureau contact for this proceeding is
Sarah Whitesell at (202) 418-7200, swhitese@cc.gov. Press inquiries should be
directed to Mchelle Russo at (202) 418-2358, nrusso @cc.gov. TTY: (202) 418-7365
or (888) 835-5322.

132. Declaratory Ruling. Any future pleadings filed in response to the declaratory
ruling in this Oder should be filed under the caption, “Internet Over Cable De-
claratory Ruling,” GN Docket No. 00-185, separately fromthe coments filed in CS
Docket No. 02-52.

*4860 VI. ORDERI NG CLAUSES

133. Accordingly, IT IS ORDERED, that pursuant to authority contained in sections
1, 2, 3, 4, 303, 403, and 601 of the Conmunications Act of 1934, as anended, 47
U.S. C. 88 151, 152, 153, 154, 303, 403, 521, section 706 of the Tel ecommuni cations
Act of 1996, and section 1.2 of the Conm ssion's Rules and Regul ations, 47 C. F.R
8§ 1.2, this Declaratory Ruling and Notice of Proposed Rul enaki ng ARE ADOPTED

**38 134. |IT IS FURTHER ORDERED t hat, pursuant to the authority contained in sec-
tions 1, 2, 3, 4, 303, 403, and 601 of the Communications Act of 1934, as amended,
47 U. S.C. 88 151, 152, 153, 154, 303, 403, 521, section 706 of the Tel ecomuni ca-
tions Act of 1996, and section 1.2 of the Conmission's Rules and Regul ati ons, 47
C.F.R 8§ 1.2, NOTICE IS HEREBY G VEN of the proposals described in this Notice of
Proposed Rul emaki ng.

135. IT IS FURTHER ORDERED t hat the Comm ssion's Consuner |nfornmation Bureau, Ref-
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erence Information Center, shall send a copy of this Notice of Proposed Rul enak-
ing, including the Initial Regulatory Flexibility Analysis, to the Chief Counsel
for Advocacy of the Small Business Administration

FEDERAL COVMUNI CATI ONS COWM SSI ON

WIlliamF. Caton
Acting Secretary

FN1. For purposes of this proceeding, we use the definition of the Internet that
has been adopted by the Federal Networking Council: “‘Internet’ refers to the

gl obal information systemthat -- (i) is logically linked together by a globally
uni que address space based on the Internet Protocol (IP) or its subsequent exten-
sions/followons; (ii) is able to support conmmuni cations using the Transmn ssion
Control Protocol/Internet Protocol (TCP/IP) suite or its subsequent extensions/fol-
| ow- ons, and/or other |P-conpatible protocols; and (iii) provides, uses or nakes
accessible, either publicly or privately, high level services |layered on the com
muni cations and related infrastructure described herein.” See FNC Resol ution:
Definition of ‘Internet,’ available at http://ww.itrd.gov/fnc/Internet_res.htm,
visited Jan. 22, 2002. Statutory definitions of the Internet are in Communi cations
Act 8§ 230(f)(1), 47 U S.C. 8§ 230(f)(1) (“the international conputer network of
bot h Federal and non- Federal interoperable packet swi tched data networks”) and
Conmruni cati ons Act 8 231(e)(3), 47 U.S.C. § 231(e)(3) (“the conbination of com
puter facilities and el ectromagnetic transm ssion nedia, and rel ated equi prent and
software, conprising the interconnected worl dwi de network of conmputer networks
that enploy the Transm ssion Control Protocol/Internet Protocol or any successor
protocol to transmt the information.”).

FN2. We have observed that “Internet access services ... alter the format of in-
formati on through computer processing applications such as protocol conversion and
interaction with stored data.” See Federal -State Joint Board on Universal Service
CC Docket No. 96-45, Report to Congress (“Universal Service Report”), 13 FCC Rcd
11501, 11516-17 T 33 (1998) (citations and internal quotations omtted). W note
that, for purposes of Section 231 (“Restriction of Access by Mnors to Materials
Commercially Distributed by Means of World Wde Web That Are Harnful to M nors”)
of the 1996 Act (infra note 13), Congress has defined the term®“lInternet access
service” to mean: “a service that enables users to access content, information

el ectronic mail, and other services offered over the Internet, and may al so in-

cl ude access to proprietary content, information, and other services as part of a
package of services offered to consunmers. Such term does not include tel econmuni c-
ations services.” 47 U S.C. § 231(e)(4). We presune that the |ast sentence is in-
tended to clarify that section 231 was not intended to inmpair our or a state com
mssion's ability to regul ate basic tel ecormmunications services. See H R Rep
105-570(1) at 20. We also note that litigation concerning the constitutionality
of section 231 is underway (e.g., ACLU v. Reno, 217 F.3d 162 (3d Cir. 2000), cert.
granted, 121 S. Ct. 1997 (2001)), but does not concern the definition of Internet
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access service. The sane definition appears in sections 1101(e)(3)(D) and 1104(5)
of the Internet Tax Freedom Act, Pub. L. No. 105-277, Div. C Title XI, 88

1100- 1104, 112 Stat. 2681-719 (1998), 47 U.S.C. § 151 note (“Internet Tax Freedom
Act”).

We have defined “high-speed” Internet access in general as a service that “enables
consuners to comuni cate over the Internet at speeds that are many tines faster
than the speeds offered through dial-up tel ephone connections” and that enables
subscribers to “send and view content with little or no transm ssion delay, util-

i ze sophisticated ‘real-tine’ applications, and take advantage of other high-
bandwi dt h services.” See Applications for Consent to the Transfer of Control of

Li censes and Section 214 Authorizations by Tinme Warner Inc. and Anerica Online,
Inc., Transferors, to AOL Tine Warner Inc., Transferee, CS Docket No. 00-30,

Menmor andum Opi ni on and Order (“FCC AOL Tine Warner Merger Order”), 16 FCC Rcd
6547, 6572 { 63 (2001). See also id., 6572 1 64, 6574-77 11 69-73.

FN3. See Richard Bilotti, Benjam n Sw nburne, and Megan Lynch, Industry Overview.
The Marqui s de Broadbandbury - Parte Deux, Myrgan Stanley Dean Wtter (“Mrgan
Stanl ey July 2001 Report”), July 3, 2001, at 46

FN4. 47 U.S.C. 88 151 et seq

FN5. We do not intend this proceeding to affect high-speed Internet access
provided by facilities licensed in Miultipoint Distribution Service, Miltichanne
Mul ti point Distribution Service, Local Miltipoint Distribution Service, Satellite
Mast er Antenna Tel evi sion Systens, or other primarily wireless technol ogies. Al so,
we are aware of offerings of high-speed Internet access that are targeted at busi-
nesses, including small ones. See, e.g., Contast Corp., Broadband Comuter Ser -
vice, available at http:// www contast busi ness. com

pdf / Br oadband_Comrut er _Servi ce. pdf (visited Feb. 11, 2002). W are not considering
those offerings in this proceeding.

FN6. See Inquiry Concerning the Deploynent of Advanced Tel ecomruni cati ons Capabil -
ity to All Anmericans in a Reasonable and Tinely Fashion, and Possible Steps To Ac-
cel erate Such Depl oynent Pursuant to Section 706 of the Tel ecormuni cati ons Act of
1996, CC Docket No. 98-146, Notice of Inquiry, 13 FCC Rcd 15280, 15308-11 Y 77-82
(1998). See also Inquiry Concerning the Deployment of Advanced Tel econmuni cati ons
Capability to All Anericans in a Reasonable and Tinely Fashion, and Possi bl e Steps
To Accel erate Such Depl oynent Pursuant to Section 706 of the Tel ecommuni cati ons
Act of 1996, CC Docket No. 98-146, Report (“First 706 Report”), 14 FCC Rcd 2398
2449 19 100-01 (1999).

FN7. Internet Ventures, Inc., Internet On-Ranmp, Inc., Petition for Declaratory
Ruling that Internet Service Providers are Entitled to Leased Access to Cable Fa-
cilities Under Section 612 of the Communi cations Act, File No. CSR-5407-L, Menor-
andum Opi ni on and Order (“lInternet Ventures”), 15 FCC Rcd 3247 (2000).
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FN8. See FCC AOL Time Warner Merger Order, 16 FCC Rcd at 6588-92 {1 93-100
(prohibiting specific kinds of discrimnation against unaffiliated Internet ser-
vice providers (“ISPs”), their first screens, their content, and the quality of
service afforded to them; America Online, Inc., and Tinme Warner, Inc., Federal
Trade Conmi ssion, Docket No. C-3989, File No. 001 0105, Decision and Order (“FTC
ACL Tinme Warner Merger Order”), 88 II, Il (Dec. 14, 2000) (requiring access for a
smal | nunmber of unaffiliated |1SPs and prohibiting interference with the content of
unaffiliated | SPs and di scrinination against the content of unaffiliated |ISPs);
Applications for Consent to the Transfer of Control of Licenses and Section 214
Aut hori zati ons from Medi aOne Group, Inc., Transferor to AT&T Corp., Transferee, CS
Docket No. 99-251, Menorandum Opi ni on and Order (“AT&T-Medi aOne Merger Order”), 15
FCC Rcd 9816, 9869-73 § T 120-28 (2000) (noting AT&T conmitnment to provide unaf-
filiated 1SPs with access to its cable systens, and the Departnment of Justice con-
sent decree requiring AT&T to divest MediaOne's ownership of Road Runner and to
seek DOJ approval before entering into certain types of agreenents with Tine
Warner or AOL relating to the provision of high-speed Internet access services);
Applications for Consent to the Transfer of Control of Licenses and Section 214
Aut hori zati ons from Tel e- Communi cations, Inc., Transferor to AT&T Corp., Transfer-
ee, CS Docket No. 98-178, Menorandum Opi nion and Order (“AT&T-TClI Merger Order”),
14 FCC Rcd 3160, 3205-07 91 93-96 (1999) (no requirenment inposed).

FN9. See Cabl e Services Bureau, Broadband Today: A Staff Report to WIlliamE
Kennard, Chairman, Federal Communi cations Conmi ssion, Cct. 1999; Barbara Esbin,
Internet Over Cable: Defining the Future in Terns of the Past (OPP Working Paper
Series No. 30, 1998); Kevin Werbach, Digital Tornado: The Internet and Tel ecommu-
ni cati ons Policy (OPP Wbrking Paper Series No. 29, 1997) (“Werbach Paper”). In ad-
dition, local franchising authorities, the Departnment of Justice, and the Federal
Trade Conmi ssion have al so studied the issue carefully. See City of Fresno City
Manager's Office, Report to Council on AT&T / Medi aOne Merger - Open Access (May
11, 2000); King County Expert Review Panel, Applying a Policy of Non-

Di scrimnatory Access to Hi gh-Speed Internet Access Over Cable in King County,
Washington (Oct. 1999); City of Los Angeles Info. Tech. Agency, Broadband Access
Report (“Los Angeles Report”) (June 1999); Sacranmento Metro. Cable Tele. Conm n,
Cabl e Mbdem and Internet Services - Open Net / Forced Access (Nov. 4, 1999);
County of San Di ego Cable Tele. Review Commin Staff, Broadband |Internet Open Ac-
cess Report and Recommendations (Sept. 13, 1999); City and County of San Francisco
Dep't of Tel ecommun. and Info. Services, Open Access Report (“San Francisco
Report”) (Jan. 14, 2000). Wth the exception of San Francisco and Los Angeles, all
of the local franchising authorities adopted recomendati ons not to inmpose an ac-
cess requirenent at this tinme. The San Francisco Report recommended a nultiple ISP
access requirenent, but the recommendati on was subsequentl|ly abandoned by the San
Franci sco Board of Supervisors following the Ninth Circuit's Portl and deci si on.
See City and County of San Francisco Reply Comments at 3-4; CCTA Reply Comments at
7; AT&T Corp. v. City of Portland (“Portland”), 216 F.3d 871 (9t Cir. 2000), re-
versing 43 F. Supp. 2d 1146 (D. Ore. 1999). The Los Angeles City Council passed a
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resolution directing the Los Angeles City Attorney to urge the federal government
to adopt an access requirenment for all cable operators nationw de despite the Los
Angel es Report's reconmendati on not to i mpose an access requirenent at the time it
was rel eased. See Letter from Edward J. Perez, City of Los Angeles, to Magalie Ro-
man Sal as, Secretary, FCC, (Mar. 13, 2001). See also FTC AOL Ti ne Warner Merger
Order, supra note 8; United States v. AT&T Corp. and Medi aOne Group, Inc., Case
No. 1:00CV01176, Final Judgnment (D.D.C., filed May 25, 2000), available at http://
www. usdoj . gov/ atr/ cases/f4800/4841. ht m (visited Jan. 24, 2002).

FN10. See Inquiry Concerning the Depl oynent of Advanced Tel ecommuni cati ons Capab-
ility to All Americans in a Reasonable and Tinely Fashion, and Possible Steps To
Accel erate Such Depl oynment Pursuant to Section 706 of the Tel econmunicati ons Act
of 1996, CC Docket No. 98-146, Second Report ("“Second 706 Report”), 15 FCC Rcd
20913, 20918 1 8 (2000); First 706 Report; 14 FCC Rcd at 2402 1Y 6-7 (both reports
finding that deploynment of advanced tel econmunications capability on the whol e ap-
pears reasonable and tinely). See al so National Cable & Telecommun. Ass'n v. Gulf
Power Co., 122 S. Ct. 782, 788 (2002) (“culf Power”) (noting “that the FCC ... has
not yet categorized Internet service.”).

FN11. Inquiry Concerning Hi gh-Speed Access to the Internet Over Cable and O her
Facilities, GN Docket No. 00-185, Notice of Inquiry (“Notice”), 15 FCC Rcd 19287
(2000).

FN12. Appropriate Framework for Broadband Access to the Internet Over Wreline Fa-
cilities, Universal Service Obligations of Broadband Providers, CC Docket No.
02-33, Notice of Proposed Rul emeking (“Wreline Broadband NPRM') § 3 (rel. Feb

15, 2002).

FN13. Tel ecommuni cations Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996)
(“1996 Act”).

FN14. See Pub. L. No. 104-104, Title VII, § 706, Feb. 8, 1996, 110 Stat. 153, re-
produced in the notes under 47 U S.C. § 157 (“Section 706”). Section 706 defines
“advanced tel econmuni cations capability” “without regard to any transm ssion nedia
or technol ogy, as high-speed, switched, broadband tel ecommunications capability
that enabl es users to originate and receive high-quality voice, data, graphics,
and vi deo tel econmuni cati ons using any technol ogy.” Id. W have noted that our
definition of “advanced tel ecormunications capability” will evolve over tine. See
First 706 Report, 14 FCC Rcd at 2407-08 § 25; Second 706 Report, 15 FCC Rcd at
20921 | 14.

FN15. See Conmuni cations Act 8§ 230(b)(2), 47 U . S.C. 8§ 230(b)(2).
FN16. See Wreline Broadband NPRM supra note 12, 5.

FN17. See id., supra note 12.
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FN18. NTI A & Economi cs and Statistics Administration, US Department of Conmerce, A
Nati on Online: How Anericans are Expanding Their Use of the Internet, Feb. 5,

2002, at 5; see also Inquiry Concerning the Deploynent of Advanced Tel ecommuni ca-
tions Capability to All Anmericans in a Reasonable and Tinely Fashion, and Possible
Steps To Accel erate Such Depl oynent Pursuant to Section 706 of the Tel ecommuni ca-
tions Act of 1996, CC Docket No. 98-146, Third Report (“Third 706 Report”), FCC
02-33 (rel. Feb. 6, 2002) T 63

FN19. We use the term “narrowband” here to refer to Internet access service that

is designed to operate at speeds of |ess than 200 kil obits-per-second (“Kbps”) in
both directions. See Second 706 Report, 15 FCC Rcd 20913, 20917 1Y 8, 10, 12; see
al so Third 706 Report, FCC 02-33, 1Y 7, 9, and 11. The nobst common form of narrow
band Internet access service is provided over traditional tel ephone lines (also

known as “dial-up”), which currently allows for the transfer of data at speeds up
to 56 Kbps. See FCC AOL Time Warner Merger Order, 16 FCC Rcd 6547, 6551 § 8, n.11

FN20. See Wreline Broadband NPRM supra note 12, § 1 n.2; supra note 14.

FN21. Residential Internet access services are discussed nore fully in the FCC AOL
Ti me Warner Merger Order. See FCC AOL Tine Warner Merger Order, 16 FCC Rcd 6547
6568, 6571-74 1 53, 62-67

FN22. See Third 706 Report, FCC 02-33, 11 21-24.

FN23. See Second 706 Report, 15 FCC Rcd 20913, 20922, 20928-38, 20942-43 1 16,
29-59, 71-72; see also Third 706 Report, FCC 02-33, 1 24-26

FN24. See Morgan Stanley Dean Wtter and Yankee G oup Study, July 2001; | nforma-
tion Technol ogy Association of America, Building a Positive, Conpetitive Broadband
Agenda: Positively Broadband, Wite Paper (Oct., 2001) at http://

www. posti vel ybroadband. org (visited Dec. 20, 2001); Mrgan Stanley July 2001 Re-
port, at 46; Third 706 Report, FCC 02-33, T 61. Availability figures are based on
the availability of wireline services (cable and DSL). Satellite is available to
any household with a clear southern view, but is subject to propagation del ay
(delay in the transm ssion of signals that results fromthe tine it takes the sig-
nals to travel between the satellites and earth stations or the end user), and is
avail abl e at a higher cost than wireline services. The Conmi ssion estimtes that
as of June 30, 2001, about 7.8 nillion househol ds subscribed to high-speed ser-
vices. Third 706 Report, FCC 02-33, | 7.

FN25. As a result of its Form 477 survey, the Comm ssion has found that in 20.3%
of zip codes in the U S., there are subscribers to only one high-speed access pro-
vider, and 22.2% of zip codes have no subscribers to high-speed access providers
at all. Third 706 Report, FCC 02-33, Appendix C, Table 9. These data, based on the
| at est Form 477 survey, neasured the presence of at |east one subscriber to high-
speed access providers, not the actual availability of such providers. Thus mul -
ti pl e high-speed access providers may be available in a much hi gher percentage of
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zi p codes, but not have any subscribers in those zip codes. In addition this sur-
vey did not nmeasure the nunber of subscribers in each zip code. Therefore, these
figures do not measure the distribution of population in these zip codes, but it
is likely that nore high-speed access providers are available in areas with higher
popul ati on densities. See Second 706 Report, 15 FCC Rcd 20913, 20994-21003 11
213-243; see also Third 706 Report, FCC 02-33, 1 17-26

FN26. See Kinetic Strategies, Inc., Cable Mddem Market Stats & Projections
(December 21, 2001), CABLE DATACOM NEWS, at http://
www. cabl edat acommews. comfcm c/cm cl6. htm (visited Jan. 23, 2002).

FN27. 1d. Cenerally, unless we state otherw se, our references to “DSL” throughout
this Order refer to asymetric DSL (“ADSL”). Asynmetric DSL is the npbst conmpn
variant of DSL used by residential subscribers, and is available at various speeds
ranging up to 6.1 nbps downstream and 640 Kbps upstream See Second 706 Report, 15
FCC Rcd 20913, 20930, 20934 T 36, 47. Currently, at |lowest cost, ADSL service
usual |y provides transm ssion at 384-640 Kbps downstream and 90- 128 Kbps upstream

FN28. Kagan World Media, MVDS Sub Base, Broadband Fi xed Wrel ess, Sept. 30, 2001,
at 4; 2-\Way Satellite Internet Access Poised For Gowh, COW DAILY, Jan. 11
2002.

FN29. See Stephen Lawson, | DG News Service, SBC Pares Back Its DSL Efforts,
PCWORLD. COM Cct. 23, 2001, at http://ww. pcworl d. com news/article/O0,aid,
67606, 00. asp (visited Jan. 23, 2002); Kinetic Strategies, Inc., Broadband Pro-

vi ders Boost Prices: Verizon, Bell South and EarthLink Join SBC in Raising Consuner
DSL Prices, AT&T and Charter Lift Cable Mbdem Rates, CABLE DATACOM NEWS, June 1,
2001, at http://ww. cabl edat acommews. conf j un01/jun01-5. htm (visited Jan. 23,
2002). Wil e SBC has scaled back its efforts to deploy DSL, Bell South continues
to advance its depl oynent efforts successfully. COW DAILY, Jan 10, 2002, at 14.

FN30. See Letter from Alexandra M W/ son, Chief Policy Counsel, Cox Conmuni ca-
tions, Inc., to W Kenneth Ferree, Chief, Cable Services Bureau, FCC, at 4-5,
transnmitted by letter from To- Quyen Truong, Counsel for Cox Comuni cations, |nc.
to Magalie Roman Sal as, Secretary, FCC (Aug. 15, 2001) (“Cox Aug. 15, 2001 EXx
Parte”).

FN31. See Bova v. Cox Conmuni cations, Inc., Cox Comrunications, Inc. and CoxCom
Inc., Statement of Facts, Civil Action No. 7:01 CV 00090 (WD. Va.) (filed Sept.
19, 2001) (“Bova Statenent of Facts”) at 4.

FN32. “E-mail” or “electronic mail” refers to the transm ssion of electronic nmes-
sages over communi cations networks. These nessages can be entered from a keyboard
or through electronic files stored on a disk. Mst e-mail systens include a text
editor for composi ng nessages. A user sends the nessage to the recipient by spe-
cifying the recipient's domai n-based address, i.e., jsmth @bcd.com Sent nes-
sages are stored in electronic mail boxes until retrieved by the recipient. See
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Webopedia, E-mail - Definition, at http:// ww. webopedi a.conf TERM e/ e_nmi | . ht n
(visited Jan. 9, 2002); NEWION' S TELECOM DI CTI ONARY 247 (17t ed. 2001). Sinple
Mai | Transfer Protocol (“SMIP") is the nessage exchange standard for the Internet.
It is fanmliar to nost people by its addressing scheme - the username@onpany.com
scheme. SMIP provides the very inportant function of noving nessages from one
emai |l server to another. It works in conjunction with Post O fice Protoco

(“POP"), which is a mail server protocol that provides an inconing and out goi ng
nmessage server and storage system POP receives mail and holds it in a user's post
of fice mail box while SMIP provi des nessage transport services. See MCGRAW HI LL EN-
CYCLOPEDI A OF NETWORKI NG & TELECOVMUNI CATI ONS 438 (2001).

FN33. A “newsgroup” or “news group” is an on-line forum or discussion group

wher eby users view and post nessages using a news reader, a conputer programthat
connects the user to a server on the Internet that stores the posted nessages for
the group. Each newsgroup usually focuses on a specific topic, and newsgroups cov-
er a vast array of topics. See Webopedi a, Newsgroup - Definition, at ht-

tp:// wwv. webopedi a. com TERM n/ newsgroup. html (visited Jan. 9, 2002). Physically,

t he newsgroup consists of the conputer files that contain the conversation ele-
ments to the discussions currently in progress about each agreed upon topic. Cable
operators or |ISPs get their newsgroups fromdifferent news-feeds (or “newsfeeds”),
or news sources, by transferring themover the Internet or other networks. See
NEWION' S TELECOM DI CTlI ONARY 475 (17th ed. 2001).

FN34. The cabl e nodem service provider typically offers a finite anmount of storage
capacity on one of its local servers to host, i.e. store and provide access via
the Wwrld Wde Wb, the personal web pages of its subscribers. See, e.g., Cox Aug
15, 2001 Ex Parte; Letter from Darryl Cooper, Corporate Counsel, Excite@onme, to
Magal i e Roman Sal as, Secretary, FCC (Aug. 17, 2001) (“Excite @donme Aug. 17, 2001
Ex Parte”); Bova Statenent of Facts, supra note 31, at 5.

FN35. The “Wrld Wde Wb” is a systemof Internet servers, i.e., conmputers con-
nected to the Internet, that support documents formatted in a script called Hyper-
Text Markup Language (“HTM."), which supports links to other docunents, as well as
graphi cs, audio, and video files. This means that a user can nove from one docu-
ment to another sinmply by clicking on Iinks contained in an HTM.-formatted docu-
ment. Not all Internet servers are part of the Wrld Wde Wb. There are severa
applications called Wb browsers that make it easy to access the Wrld Wde Wb
two of the nost popul ar browsers are Netscape Navigator and M crosoft's Internet
Expl orer. See Webopedia, Wrld Wde Web - Definition, at ht-

tp:// www. webopedi a. coml TERM W Wor | d_W de_Web. html (visited Jan. 9, 2002); Letter
fromBetsy J. Brady, Esq., Vice President, Federal CGovernment Affairs, AT&T, to
Magal i e Roman Sal as, Secretary, FCC (Dec. 15, 2000) (“AT&T Dec. 15, 2000 Ex
Parte”), Attachnent at 4.

FN36. References to “speed” in this context actually refer to the transni ssion
rates for data, i.e., how many bits can be delivered per second, e.g., negabits
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per second (“Mops”). See NATI ONAL ACADEMY OF SClI ENCES, BROADBAND: BRI NG NG HOVE
THE BITS 65 (2002) (“NAS Broadband Report”).

FN37. See Contast Reply Conments in the 2001 MVPD Conpetition Report, at 7; see

al so Cox Comments at 10; see al so Cabl evision Systenms Corp., Optinum Online, at
http://ww. opti munonl i ne.com (visited Jan. 9, 2002). Under optimal conditions with
DOCSI S (“Data Over Cable Service Interface Specification”) 1.0, Internet access
over cable infrastructure may support up to 38 Mips downstream Upstream channels
may deliver 500 Kbps to 10 Moips, depending on the ampunt of spectrum all ocated and
nodul ati on techni que used. However, because cabl e broadband network capacity is
shared anong users and because of hardware limtations, an individual cable nbodem
subscri ber may general ly experience speeds from 500 Kbps to 1.5 Mips -- dependi ng
on the specific network architecture and traffic |oad. See generally Kinetic
Strategies, Inc., Overview of Cable Mbdem Technol ogy and Services, at ht-
tp://wwv. cabl edat acommews. com cmic/cmicl. htm (visited Jan. 9, 2002). DOCSIS is an
open standard for data comrunications invol ving cable nodens and cabl e systens.
See Cabl eLabs, DOCSIS Project Priner, at http://

www. cabl el abs. com docsi sprimer. htm (visited Feb. 20, 2002).

FN38. “Real time” applications, such as live voice or video conmmuni cations, are

t hose conmuni cati ons where there is no perceived delay in their transm ssion, as
the comunication is being received perceptively at the sane tine it is transmt-
ted. See NEWION' S TELECOM DI CTI ONARY 572 (17t ed. 2001).

FN39. “Stream ng video” refers to the transni ssion of packets over the Internet
containing a video signal, which is viewable as it is transmtted and before the
entire file is downl oaded to the user's conputer. See NEWION'S TELECOM DI CTI ONARY
655 (17th ed. 2001). In the case of Real Networks' streanmi ng nedia, a song or video
starts to play on a user's conputer before the entire song or video file is down-

| oaded. In other words, data continues to downl oad while the song or video plays.
No space is used on the user's conputer's hard drive to store the song or video
file. See MCGRAWHI LL | LLUSTRATED TELECOM DI CTI ONARY 824 (an Ed. 2000).

FN4O. See, e.g., Road Runner, Best of Broadband - Media Runner: Instant Videos and
Breaki ng Headlines at http://rrcorp.central.rr.com vm nedi a_runner01. asp
(describing Road Runner's “Media Runner” stream ng video feature) (visited Jan. 9,
2002) .

FN41. An “Intranet” is a private network that is the equivalent of a “private In-
ternet” reserved for those users who have the authority and passwords to access
the network. See NEWION' S TELECOM DI CTI ONARY 366 (17t ed. 2001); see also, e.g.
Road Runner, Residential Service: What is Road Runner? at http://
rrcorp.central.rr.com hso/whatis.asp and Residential Service: Features, at ht-
tp://rrcorp.central.rr.conf hso/ explore features.asp (describing Road Runner, a

hi gh-speed I nternet access service) (visited Jan. 10, 2002). Intranets house ap-
plications such as databases, user publishing, search vehicles, and adm nistrative
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and managenent tools.

FN42. See, e.g., Road Runner, Residential Service: What is Road Runner? at ht-
tp://rrcorp.central.rr.con hso/whatis.asp and Residential Service: Features, at
http://rrcorp.central .rr.com hso/ expl ore_features. asp (describing Road Runner, a
hi gh-speed I nternet access service) (visited Jan. 10, 2002).

FN43. “Internet access providers,” also referred to as | SPs, conbi ne conputer pro-
cessing, information storage, protocol conversion, and routing with transn ssion
to enabl e users to access Internet content and services. See Universal Service Re-
port, 13 FCC Rcd at 11530 § 63 n.125; Deploynment of Wreline Services Offering Ad-
vanced Tel ecommuni cati ons Capability, CC Docket No. 98-147, Order on Remand, 15
FCC Rcd 385 T 34 (1999); Inplenentation of the Local Conpetition Provisions in the
Tel ecomuni cati ons Act of 1996; Intercarrier Conpensation for |SP-Bound Traffic,
Declaratory Ruling in CC Docket No. 96-98 and Notice of Proposed Rul enaking in CC
Docket No. 99-68, 14 FCC Rcd 3689, 3691 T 4 (1999); GIE Tel. Operating Cos., GIOC
Tariff No. 1, GIOC Transmittal No. 1148, CC Docket No. 98-79, Menorandum Opi ni on
and Order (“GTE ADSL”), 13 FCC Rcd 22466, 22468-9 { 6 (1998), recon. denied; Ap-
plication of WorldCom Inc. and MCI Communi cations Corporation for Transfer of
Control of MCI Communi cations Corporation to WrldCom Inc., CC Docket No. 97-211,
Report and Order, 13 FCC Rcd 18025, 18104-05 § 143 (1998). W recognize that this
construction of the term|SP nay beconme outdated as busi ness nodels evolve. W do
not intend to suggest that cable nodem service providers, or other entities that
provi de services that go beyond those described above, could not be considered to
be | SPs.

FN44. See, e.g., Road Runner, Residential Service: Wat is Road Runner? at ht-
tp://rrcorp.central .rr.com hso/whatis.asp and Residential Service: Features, at
http://rrcorp.central.rr.com hso/ expl ore_features.asp (describing Road Runner, a
hi gh-speed I nternet access service) (visited Jan. 10, 2002).

FN45. See FCC AOL Tine Warner Order, 16 FCC Rcd at 6594 {1 105-106. W are not
aware of any cable operator that prevents subscribers fromreaching the content of
t heir choi ce.

FN46. A Uniform Resource Locator (“URL") “is the global address for docunents and
ot her resources on the Wrld Wde Web. The first part of the address indicates
what protocol to use, i.e., http, and the second part specifies the |IP address or
the domai n name where the resource is located,” i.e., fcc.gov. See Webopedia, URL
Definition, at http://ww. webopedi a. com TERM U URL. ht Ml (visited Jan. 10, 2002).

FN47. For exanple, AOL charges $14.95 a nmonth for its “Bring Your Owm Access” ser-
vi ce. Yahoo! and MSN Hotmail do not charge a fee for similar services. See Anmerica
Online, AOL Pricing Plans, at http://ww.aol.cominfo/pricing.htm (visited Jan
9, 2002); Yahoo, Yahoo! Terns of Service, at http:// docs.yahoo.cominfo/terns/
(visited Jan. 9, 2002); MSN, Hotmail Information - Frequently Asked Questions at
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http://ww. nsn. com (visited Jan. 9, 2002).

FN48. Many cabl e systens had sonme “upstreani capability, i.e., ability for the
subscriber to transmt information back to the cable operator through the cable
system even before systens were upgraded to provide cable nodem service, but this
tended to be for sinple, user-to-system nessages, such as ordering pay-per-view
programnms. See Cabl eLabs® DOCSIS Project Primer, at http://

www. cabl embdem coni docsi spriner.htm (visited Jan. 10, 2002).

FN49. Newer cable systens, such as those constructed by overbuilders, generally
are designed to provide an array of services, including advanced services such as
cabl e nodem service. These systens typically are constructed to nodern specifica-
tions and can provi de advanced services w thout additional upgrades. See generally
Letter from Charles A Rohe and D. Anthony Mastando, Counsel, Carolina BroadBand,
Inc. to Magalie Roman Sal as, Secretary, FCC, W Docket No. 99-217, CC Docket Nos.
96- 98, 88-57, CS Docket No. 95-184, MM Docket No. 92-260 (May 3, 2001).

FN50. See generally NAS Broadband Report, Appendix A at 245-55.

FN51. As of June 2001, many major MSOs had significantly upgraded their networks.
See Annual Assessnment of the Status of Competition in the Market for the Delivery
of Video Programm ng, CS Docket No. 01-129, Eighth Annual Report, FCC 01-389, 11
32-33 (rel. Jan. 14, 2002) (“2001 MVPD Conpetition Report”).

FN52. A “headend” is “the origination point for signals in the cable system Each
| ocal service area is typically served by one or nore headends. The headend has
parabolic or other appropriately shaped antennas for receiving satellite-delivered
program signals, high-gain directional antennas for receiving distant TV broadcast
signals, directional antennas for receiving |ocal signals, nachines for playback
of taped progranmm ng and commercial insertion, and studios for |ocal origination
and comunity access progranm ng.” See WALTER Cl Cl ORA AT AL., MODERN CABLE TELEVI -
SI ON TECHNOLOGY 12 (1999). The headend nay al so house equi pnent to connect the
cable systemto the Internet. 1d.; see also Letter from Steven N. Teplitz, Vice
Presi dent and Associ ate General Counsel, ACOL Tinme Warner, to Royce Sherl ock
Deputy Chief, Policy and Rules Division, Cable Services Bureau, FCC (January 22
2002) (“AOL Tine Warner Jan. 22, 2002 Ex Parte”) at 4-5.

FN53. See supra note 8; see also Kinetic Strategies, Inc., Overview of Cable Mddem
Technol ogy and Services, at http:// ww. cabl edatacomews. conf cmi ¢/ cni cl. ht n
(visited Jan. 9, 2002); Dan Costa, Cable: This Technology is the Sinplest and Mst
Popul ar Option, ZDNET, Dec. 14, 2001, at ht-

tp://men. zdnet.com nmen/ zdnet/ story/ 0, 12461, 2671130- hud00025i nnm1, 00. html .

FN54. See Kinetic Strategies, Inc., Transport Di agram - Hone Environnment, at ht-
tp:// www. cabl edat acommews. com cmi ¢/ home. html (visited Jan. 9, 2001); AOL Tine
War ner Jan. 22, 2002 Ex Parte at 4-5.
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FN55. We recogni ze that when a cable nodem service subscriber initiates his cable
nodem service, the cable nodem service subscriber's conmputer becones a part of the
Internet, i.e., the network of networks and conputers.

FN56. See generally Letter fromBetsy J. Brady, Vice President, Federal CGovernnent
Affairs, AT&T, to Magalie Roman Sal as, Secretary, FCC (Dec. 18, 2001), (“AT&T Dec.
18, 2001 Ex Parte”), Attachnment (“AT&T Broadband Choice Program Status”) at 12-16
AOL Time Warner Jan. 22, 2002 Ex Parte at 5.

FN57. “Regional data centers,” sonetines referred to in whole or in part as “super
headends” or “master headends,” are facilities that process, store, and manage
data transmtted through cabl e nodem service. Regional data centers are |ocated
upstream of headends, in general, and nmay serve nmany headends. See AT&T Dec. 18
2001 Ex Parte, Attachment at 11-16; AOL Tine Warner Jan. 22, 2002 Ex Parte at 5.

FN58. See AT&T Dec. 18, 2001 Ex Parte, Attachnment at 9, 12-16; ACL Ti ne \Warner
Jan. 22, 2002 Ex Parte at 5.

FN59. See AT&T Dec. 15, 2000 Ex Parte, Attachment (“AT&T Broadband Choice Trial -
Boul der, Col orado”); AOL Tinme Warner Jan. 22, 2002 Ex Parte at 5.

FN60O. See AT&T Dec. 15, 2000 Ex Parte, Attachment (“AT&T Broadband Choice Trial -
Boul der, Col orado”). Source-based routing allows cable operators to deternine and
i mpl enent routing policies to allow or deny paths based on the identity of the
source system the application being run, the protocol in use, and the size of
packets. Source-based routing provides a nechanismto | abel packets in order to
route themto different | SPs. Source-based routing was used in the AT&T Broadband
choice (rmultiple-1SP) trial in Boulder, Colorado, in Novenber 2000. See id.

FN61. See AOL Time Warner Jan. 22, 2002 Ex Parte at 5. Destination-based routing
sends packets of information fromthe subscriber's PCto the cable network to | oc-
ations on the Internet based on the best match of the destination address (for
each packet) at each router. See id.; AT&T Dec. 15, 2000 Ex Parte, Attachnent.

FN62. See generally 47 C.F.R § 51.319(g) (“Operations support system functions
consi st of pre-ordering, ordering, provisioning, maintenance and repair, and
billing functions supported by an i ncunmbent LEC s (|l ocal exchange carrier's) data-
bases and information.”); Application by Bell Atlantic New York for Authorization
under Section 271 of the Communi cations Act to Provide |In-Region, |InterLATA Ser-
vice in the State of New York, 15 FCC Rcd 3953, 3989-3990 § 83 (“Incunbent LECs
use a variety of systens, databases, and personnel (collectively referred to as
OSS) to provide service to their custoners.”) W recognize that the OSS for the
cable nmultiple-1SP context will differ in certain respects fromthe incunbent LEC
Section 271 context. In both cases, however, the OSS includes or would include the
same basic functions of pre-ordering, ordering, provisioning, maintenance, and re-
pair functions associated with allowi ng unaffiliated entities, i.e,, conpetitive
LECs or I1SPs, to provide service over the incunmbent LEC or cable operator's facil-
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ities.

FN63. See AT&T Dec. 15, 2000 Ex Parte, Attachment; Excite@one Aug. 17, 2001 Ex
Parte, Attachment (“Milti-I1SP Access Technical Landscape”) at 13-23

FN64. See AT&T Dec. 15, 2000 Ex Parte, Attachnment.

FN65. See AOL Time Warner Jan. 22, 2002 Ex Parte at 5; Excite@onme Aug. 17, 2001
Ex Parte, Attachnment at 20. In addition to source-based and desti nati on-based
routing, other possible routing techniques include Point to Point Protocol over

Et hernet (“PPPoE”) and Layer Two Tunneling Protocol (“L2TP”) tunneling. PPPoE and
L2TP are tunneling protocols that enable a Point to Point Protocol (“PPP") session
bet ween the subscriber and the specified ISP. A tunnel is a virtual dedicated con-
nection between two points in a network. Tunneling allows data to traverse through
an “intervening” network of a different protocol and works by encapsul ating data
from one protocol format into another protocol format. PPPoOE enables PPP to run
over bridged networks, and L2TP enables PPP to run over routed networks. See Let-
ter fromEny Tseng, MT, et al. to Magalie Roman Sal as, Secretary, FCC in CS Dock-
et No. 00-30 (May 1, 2000), Attachment at 16-17.

FN66. For present purposes, we use the term“ISP’” to refer to entities as de-

scri bed above in footnote 43, recognizing that sone providers may perform services
or functions in addition to those indicated. See, e.g., Excite@one Aug. 17, 2001
Ex Parte, Attachment at 2-6.

FN67. For a general description of cable nbdem service and its underlying techno-
| ogy, see RODERI CK W SM TH, BROADBAND | NTERNET CONNECTI ONS, Addi son-Wesl ey Pub.
(Jan. 2002).

FN68. See generally Letter from Marvin S. Rappaport, Vice President Public Policy,
Charter Communications, to Magalie Roman Sal as, Secretary, FCC (Dec. 12, 2001)
(“Charter Dec. 12, 2001 Ex Parte”) passim Cox Aug. 15, 2001 Ex Parte at 4-5. See
supra note 54.

FN69. W recognize that not all cable operators include all of these functions in
their cable nodem service offerings.

FN70. The common term “denmarcation point” is used to define that point at which
operational control or ownership of comrunications facilities changes from one or-
gani zational entity, e.g., a cable conpany, to another entity, e.g., an | SP. The
demarcation point is used to establish a commbon point whereby the cabl e conpany
and an | SP can separate the portion(s) of the network and its functions for which
each has responsibility. This demarcation point with regard to cabl e nodem service
is usually a point within the headend and could be found on a piece of equipnent
where the ISP's Internet backbone trunk, e.g., an OC-3, is termnated (on a
switch, router or CMIS) in order to receive the hand off or transition fromthe
cable operator's plant to the Internet. In an alternative approach, the cable com
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pany provisions its own backbone to the Internet fromthe headend. In this case,
the demarcation point is where the cable operator's backbone fromthe CMIS ternin-
ates and routes to a gateway switch at an I SP's Point of Presence (“POP"), which
connects to the Internet. See generally AT&T Dec. 18, 2001 Ex Parte, Attachnment at
11.

FN71. See generally Excite@ome Aug. 17, 2001 Ex Parte, Attachment at 4-6, 12
AT&T Dec. 18, 2001 Ex Parte, Attachment at 11-16

FN72. “Protocol conversion” is a data comunications procedure that pernmits com
puters with different protocols or conputer Ian%uages to comunicate with each
other. See NEWION' S TELECOM DI CTI ONARY 553 (17t ed. 2001).

FN73. See generally Cox Aug. 15, 2001 Ex Parte at 15-17. The Dynam c Host Config-
uration Protocol (“DHCP") server assigns an |P address to the cable npdem so that
routers connected to the Internet will recognize the |location of the nodem for
comuni cations to and fromthe Internet. I P addresses are the locating identifica-
tion for conputers or devices that connect to the Internet or other Transfer Con-
trol Protocol / Internet Protocol (“TCP/IP’) network. “Networks using the TCP/IP
protocol route nessages based on the I P address of the destination. The format of
an | Pv4 address is a 32-bit nuneric address witten as four nunbers separated by
peri ods. Each nunmber can be from zero to 255. For exanple, 1.160.10.240 could be
an | P address.” See Wbopedia, |IP Address - Definition, at ht-

tp://www. webopedi a. coml TERM | /| P_address. htm (visited Jan. 10, 2002).

FN74. See Cox Aug. 15, 2001 Ex Parte at 4-5 n.15; Excite@onme Aug. 17, 2001 Ex
Parte, Attachment at 9, 12, 19. A DNS is an Internet service that enables the
transl ati on of domain names into |IP addresses. \Wen queried about a dommin nane, a
DNS server provides the querier with the I P address of the domain name or the IP
address of another DNS server that nay provide the | P address of the domain nane
if the original DNS server does not how to translate a particul ar domai n nane.
Thus, in effect, a DNS acts as its own network. See Webopedia, DNS, at ht-

tp:// wwwv. webopedi a. coml TERM D/ DNS. ht M (visited Feb. 19, 2002). This translation
process i s necessary because routing of traffic over the Internet is based on IP
addresses, not dommin nanmes. As a result, before a browser can send a packet to a
website, it must obtain the address for the site. See Wbopedi a, Dormain Name, at
http://ww. webopedi a. com TERM D/ domai n_nane. ht Ml (visited Jan. 10, 2002). A
“domain nane” is a “name that identifies one or nore |IP addresses. For exanple,
the domain name mcrosoft.comrepresents about a dozen I P addresses. Domain names
are used in URLs to identify particular web pages.” For exanple, in the URL ht-
tp://ww. fcc.gov, the domain nanme is fcc.gov. 1d.; see also 47 U.S.C. § 1127 (“The
term ‘ domai n name’ neans any al phanuneric designation which is registered with or
assigned by any domain nane registrar, domain nane registry, or other domain nane
regi stration authority as part of an electronic address on the Internet”).

For nmore information regarding the DNS, see J. Postel, |ETF RFC 1591, Domai n Name
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System Structure and Del egation (Mar. 1994) at ht-

tp://ww. isi.edu/in-notes/rfcl591.txt (visited Feb. 19, 2002). Concerning the im
portance of the DNS to Internet access service, see MCGRAW HI LL ENCYCLOPEDI A OF
NETWORKI NG & TELECOMMUNI CATI ONS 390 (“DNS servers are strategically |located on the
Internet. There is usually one either directly accessible to your systemor ac-
cessible over as few as one router hop, ... Mst Internet service providers have
DNS servers.”) (2001); Werbach Paper at 30 (“Internet users generally do not need
to specify the I P nunmber of the destination site, because |P nunmbers can be rep-
resented by al phanumeric ‘domain nanes' such as ‘fcc.gov’ or ‘ibmcom’ ‘Donain
nane servers' throughout the network contain tables that cross reference these do-
main nanes with their underlying I P nunbers”).

FN75. See Cabl evi sion Systens Corp., Cablevision Optimum Online - Privacy Policy,
at http://ww. optinunonline.comretail/r_generic/1,2994,21,00. htm #7 (visited Jan
10, 2002); Cox Aug. 15, 2001 Ex Parte at 4-5 n.15; AT&T Dec. 15, 2000 Ex Parte,
Attachment (“AT&T Broadband Choice Trial - Boul der, Colorado”).

FN76. “Caching” is the storing of copies of content at locations in the network

cl oser to subscribers than their original sources, i.e., data fromwebsites, that
subscri bers wish to see nost often in order to provide nore rapid retrieval of in-
formati on. See generally AT&T Dec. 18, 2001 Ex Parte, Attachment at 11-16; ACQL

Ti me Warner Jan. 22, 2002 Ex Parte at 5.

FN77. See generally AT&T Dec. 18, 2001 Ex Parte, Attachnent at 9; Excite@one Aug
17, 2001 Ex Parte, Attachnment 4-6, 12. Capacity engi neering, planning and manage-
ment, al so known as configuration and performance managenent, refers to the abil -
ity to neasure, analyze, track, and forecast consunption or use of network assets
to meet and nmintain Service Level Agreenents (“SLAs”) of consuners on the net-
work. An SLA is an agreenment between a user and a service provider defining the
nature of the service provided and establishing a set of netrics to be used to
nmeasure the level of service provided neasured agai nst the agreed | evel of ser-
vice. Such service levels mght include provisioning, average availability, res-
toration times for outages, average and naxi num peri ods of outage, average and
maxi mum response tinmes, |atency, and delivery speeds. The SLA also typically es-
tabl i shes trouble reporting procedures, escalation procedures, and penalties for
not meeting the level of service demanded - typically refunds to the users. See
NEWION' S TELECOM DI CTlI ONARY 616 (17th ed. 2001). Assets include a data line's ca-
pacity (bandwidth in bits per second), ports available, and card configurations in
switches and routers. Ot her tasks include design of network topol ogy, sizing of
backbone trunks (e.g., OC-3 at 155.52 Megabits per second up to OC-192 at 9.953

G gabits per second), routing of traffic across the network, docunentation of cus-
tomer network assignments (e.g., device and port nunber, |IP address, and configur-
ations), support for troubleshooting efforts, and study/documentation of usage
patterns/trends. See id.

FN78. See generally Excite@onme Aug. 17, 2001 Ex Parte, Attachment at 4-6, 12
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AT&T Dec. 18, 2001 Ex Parte, Attachnment at 9. “Fault managenment” refers to the
ability to detect, isolate and correct conditions that degrade or destroy conputer
(hardware and software) or network functionality. See NEWION'S TELECOM DI CTI ONARY
270 (17'" ed. 2001).

FN79. See generally AT&T Dec. 18, 2001 Ex Parte, Attachnment at 9; Excite@one Aug
17, 2001 Ex Parte, Attachnent 4-6, 12.

FN80O. “Network Operations Center” is a central place which nonitors the status of
a corporate network and sends out instructions to repair bits and pieces of the
net work when they break. In nore formal terns, its functions include the nonitor-
i ng of network status, supervision and coordi nati on of network mai ntenance, accu-
nmul ati on of accounting and usage data, and user support. See NEWION' S TELECOM DI C-
TI ONARY 473 (17! ed. 2001).

FN81. See generally AT&T Dec. 18, 2001 Ex Parte, Attachnment at 9; Excite@one Aug
17, 2001 Ex Parte, Attachment 4-6, 12.

FN82. See, e.g., Road Runner, Residential Service: What is Road Runner? at ht-
tp://rrcorp.central.rr.con hso/whatis.asp and Residential Service: Features, at
http://rrcorp.central .rr.com hso/ expl ore_features. asp (describing Road Runner, a
hi gh-speed I nternet access service) (visited Jan. 10, 2002).

FN83. In general, a “first screen” or “hone page” is the screen that cones up
first when the user initiates interaction with his or her cable nodem service pro-
vider or ISP, for exanple, by clicking on the | SP's desktop icon or accessing the
ISP via the Wrld Wde Web. See FCC ACL Tinme Warner Order, 16 FCC Rcd at 6601
126 n. 360. Typically, a subscriber is able to change the first screen to the web
page of his choice, although the cable operator usually provides a default first
screen. See Christopher Stern, Contast to Open Hi gh-Speed Internet Network to

Ri val |SP, Washington Post (Feb. 26, 2002) (indicating that Juno and NetZero cus-
tomers receiving high-speed Internet service from NetZero or Juno on a Contast
cable systemw || be greeted by a NetZero or Juno web page when they initially

| aunch their service).

FN84. See supra note 34.

FN85. See generally Cox Aug. 15, 2001 Ex Parte at 4-5; Excite@ome Aug. 17, 2001
Ex Parte, Attachment at 5-6, 9; AOL Tinme Warner Jan. 22, 2002 Ex Parte at 4-5

Wth the devel opnment of the Cabl eLabs® DOCSIS standard for nodem conpatibility,
commerci al sales of cable nodens are possible. See Annual Assessnent of the Status
of Conpetition in Markets for the Delivery of Video Programm ng, CS Docket No.
98-102, Fifth Annual Report, 13 FCC Rcd 24284, 24318-19 (1998). CablelLabs® is a
non-profit research and devel opnment organi zation created in 1988 by a consortium
of cable operators representing North America and South Anerica, purposed to de-
vel op new technol ogies for the cable industry and to serve as a clearinghouse of

i nformati on regardi ng technol ogi cal devel opnents inpacting the cable industry. See
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Cabl eLabs®, Fact Sheet at http://ww. cabl el abs. com about cl/fact Sheet. htm
(visited Feb. 19, 2002).

FN86. See generally Cox Aug. 15, 2001 Ex Parte at 4-5; Excite@ome Aug. 17, 2001
Ex Parte, Attachnment at 4-6; Bova Statenent of Facts, supra note 31, at 2-3.

FN87. See generally Cox Aug. 15, 2001 Ex Parte at 4-5; Excite@onme Aug. 17, 2001
Ex Parte, Attachnent at 4-7; Bova Statenent of Facts, supra note 31, at 2-3; AT&T
Dec. 18, 2001 Ex Parte, Attachnent at 8.

FN88. See generally AT&T Dec. 18, 2001 Ex Parte, Attachnment at 8, 10.
FN39. See Morgan Stanley July 2001 Report, at 31.

FN90. The At Hone Corporation (“@one”) was founded in 1995 by TClI (now AT&T) and
venture capital firmKleiner Perkins Caufield & Byers. In 1996, @one received
equity investnments from Conctast Corp. and Cox Conmuni cations Inc. Canadi an Mil -
tiple System Operators (“MSCs”) Rogers Cabl esystens Ltd., and Shaw Comuni cati ons,
along with Sun M crosystens, also purchased equity stakes in @one through a
private stock placement in April 1997. The conpany went public in July 1997, and
Cabl evi sion Systens Corp. purchased an equity stake in the venture in Cctober 1997
in return for distribution of the @one service in certain of its systens. At Hone
Corp., SEC Filing 10-K for the Year Ended Decenber 31, 2000, at 4; Annual Assess-
ment of the Status of Conpetition in Markets for the Delivery of Video Program

m ng, CS Docket No. 97-141, Fourth Annual Report, 13 FCC Rcd 1034, 1066, n. 150
(1998).

FN91. Rachel Konrad and Alorie G lbert, Book Cl oses on Excite@onme, CNET NEWS. COM
Feb 28, 2002, at http://story.news.yahoo.conl news?t npl =story&u=/ cn/

20020301/t c_cn/ book_cl oses_on_excite_honme; At Hone Corp., Excite@one Reduces
Wor kf orce as Operations Wnd Down: Operations Expected to Cease After February 28,
2002 (press release), Dec. 14, 2001. See infra n.121.

FN92. See At Honme Corp., SEC Filing 10-K for the Year Ended Decenmber 31, 2000, at
3. TCl, Cox, and Contast were the original investors in @one. In 1999, AT&T ac-
quired TCl including all of its cable systems as well as its partnership in @one.
VWhen AT&T acquired Medi aOne in 2000, Media One was using Road Runner to provide
cabl e nodem service. Follow ng the dissolution of the Road Runner partnership and
t he bankruptcy of Excite@one, AT&T noved all Road Runner and @Honme subscribers to
its own network. AT&T-TClI Merger Order, 14 FCC Rcd 3160 § 7; AT&T-Medi aOne Mer ger
Order, 15 FCC Rcd at 9831 § 28; Tinme Warner Entertainment Co., LP, SEC Filing 10-K
for the Year Ended Decenber 31, 2000, at |-4; AT&T Dec. 18, 2001 Ex Parte, Attach-
ment at 5; At Home Corp., Excite@one Reduces Workforce as Operations Wnd Down:
Operations Expected to Cease After February 28, 2002 (press release), Dec. 14,
2001; At Home Corp., Excite@ome Provides Status of Negotiations with Cable Com
pani es (press release), Dec. 1, 2001.
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FN93. At Honme Corp., SEC Filing 10-K for the Year Ended Decenber 31, 2000, at 5.

FN94. 1In 1996, Tine Warner Cable and Tinme Inc. New Media forned The Road Runner
Group as a separate business unit to devel op and depl oy hi gh-speed cabl e data ser-
vices. In Decenber 1997, Time Warner and Medi aOne (|l ater acquired by AT&T) formed
an alliance and nerged their cable Internet operations. Time Warner Entertai nment
Co., LP, SEC Filing 10-K for the Year Ended Decenber 31, 2000, at |-3; Kinetic
Strategies, Inc., Cable Internet Service Providers and Systems Integrators, CABLE
DATACOM NEWS, at http:// ww. cabl edat acommews. com cmic/cmic5.htm (visited Jan
11, 2002); see Annual Assessnent of the Status of Conpetition in Markets for the
Delivery of Video Progranm ng, CS Docket No. 98-102, Fifth Annual Report (“Fifth
Annual Vi deo Conpetition Report”), 13 FCC Rcd 24284, 24316 § 56 (1998). The Road
Runner partnership has dissolved, distributing substantially all of the Road Run-
ner assets to AOL Tine Warner, which continues to offer service under the Road
Runner brand nane. Tinme Warner, Inc., Tinme Warner to Increase Road Runner Owner -
ship and Merge its Operations (press release), Dec. 18, 2000; Tine Warner Enter-
tai nnment Co., LP, SEC Filing 10-K for the Year Ended Decenber 31, 2000, at I|-4;
AOL Time Warner Jan. 22, 2002 Ex Parte at 1.

FN95. Tinme Warner Entertainnment Co., LP, SEC Filing 10-K for the Year Ended Dec
31, 2000, at 1-3 and |I-4; Kinetic Strategies, Inc., Cable Internet Service Pro-
viders and Systens |Integrators, CABLE DATACOM NEWS, at http://

www. cabl edat acommews. comfcm ¢/ cmic5. htm (visited Jan. 11, 2002); see also Fifth
Annual Vi deo Conpetition Report, 13 FCC Rcd at 24316 § 56. Sone Tine Warner and
Medi aOne systems were sold to other cable operators which retai ned the Road Runner
service. AT&T, for exanple, acquired Road Runner subscribers when it acquired
cabl e operator Medi aOne. However, AT&T is in the process of transitioning those
subscribers to the AT&T network. AT&T Dec 18, 2001 Ex Parte, Attachment at 5. Cox
al so acquired Road Runner subscribers through the acquisition of certain systens,
and is in the process of transitioning those subscribers to Cox's proprietary “Cox
Hi gh Speed Internet” service. Cox Communications, Inc., Cox Conmuni cations An-
nounces Agreenent to Avoid Disruption of Cox@onme Internet Service (press re-

| ease), Dec. 3, 2001

FN96. Hi gh Speed Access Corp. (“HSA”) was forned in April 1998 through the nerger
of two cable Internet service providers: HSAnet of Littleton, Colorado and

CATV. net of Louisville, Kentucky. In later years, owners included Vul can Ventures
Inc. (48.8%, Mcrosoft, Cisco, and Lucent. See Kinetic Strategies, Inc., Cable

I nternet Service Providers and Systens |Integrators, CABLE DATACOM NEWS, at ht-
tp://wwv. cabl edat acommews. com cnic/cm c5. Html (visited Jan. 11, 2002); see also
Annual Assessnent of the Status of Conpetition in Markets for the Delivery of

Vi deo Programm ng, CS Docket No. 98-102, Fifth Annual Report, 13 FCC Rcd 24284,
24316 § 56 (1998).

FN97. Hi gh Speed Access Corp., SEC Filing 10-Q for the Quarter Ended June 30,
2001, at 6; Hi gh Speed Access Corp., SEC Filing 10-K for the Year Ended Decenber
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31, 2000, at 3-5; see also ACA Comments at 6-7. Some of the snmaller cable operat-
ors serviced by HSA included Limestone Cable, Western Shore Cabl e, Genesis Cable,
and Capital Cable. Kinetic Strategies, Commercial Cable Mddem Launches in North
Ameri ca, CABLE DATACOM NEWS, at http:// ww. cabl edat acommews. com cnic/cm ¢c75. htm
(visited Jan. 11, 2002).

FN98. Charter Communi cations Corp., Charter Comrunications and HSA Cl ose on Pur-
chase Agreement (press release), Feb. 28, 2002; Charter Comuni cations Corp.,
Charter Communications Extends Ofer to HSA for Contracts and Associ ated Assets
Serving Charter Custoners (press release), July 31, 2001. HSA Corp has commenced
negotiations to exit all of its turn key contracts with cable operators other than
Charter. H gh Speed Access Corp., SEC Filing 10-Q for the Quarter Ended June 30,
2001, at 6.

FN99. At Hone Corp., SEC Filing 10-K for the Year Ended Dec. 31, 2000, at 8; Tine
War ner Entertai nnent Co., LP, SEC Filing 10-K for the Year Ended Dec. 31, 2000, at
-3 and 1-4; see ACL Tine Warner Jan. 22, 2002 Ex Parte at 1, Kinetic Strategies,
Inc., Cable Internet Service Providers and Systens |ntegrators, CABLE DATACOM
NEWS, at http://ww. cabl edatacomews. conmfcmic/cmic5.html (visited Jan. 11, 2002).

FN100. At Home Corp., SEC Filing 10-K for the Year Ended Dec. 31, 2000, at 8; Kin-
etic Strategies, Inc., Cable Internet Service Providers and Systens |ntegrators,
CABLE DATACOM NEWS, at http:// www. cabl edat acomews. com cmic/cm c5. htm (visited
Jan. 11, 2002); Road Runner, Conpany Infornmation: What W Offer (fact sheet), My
1999.

FN101. At Home Corp., SEC Filing 10-K for the Year Ended Dec. 31, 2000, at 8; Kin-
etic Strategies, Inc., Cable Internet Service Providers and Systens |ntegrators,
CABLE DATACOM NEWS, at http:// ww. cabl edatacommews. conmfcm c/cmic5. htm (visited
Jan. 11, 2002).

FN102. See At Home Corp., SEC Filing 10-K for the Year Ended Dec. 31, 2000, at
3-5; Kinetic Strategies, Inc., Cable Internet Service Providers and Systens |nteg-
rators, CABLE DATACOM NEWS, at http:// ww. cabl edat acomews. conml cm ¢/ cnic5. htni
(visited Jan 11, 2002).

FN103. Excite@ome Aug. 17, 2001 Ex Parte, Attachment at 5-6; Road Runner, Conpany
I nformation: What W Offer (fact sheet), My 1999.

FN104. Cox Conmments at 3; Contast Reply in the 2001 MVPD Conpetition Report, at 9;
Cabl evi sion Systenms Corp., SEC Filing 10-Q for the Quarter Ended March 31, 2001,
at 3; Mdrgan Stanley July 2001 Report, at 31.

FN105. See AT&T Comrents at 49; Mrgan Stanley July 2001 Report, at 31.

FN106. See Cabl evision Systens Corp., Optinmum Online, at http://
www. opt i munmonl i ne. com (visited Jan. 11, 2002); see also Mdrgan Stanley July 2001
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Report, at 31. Prior to January 2002, Cabl evision was providing cable nodem ser-
vice to a limted nunmber of its subscribers through Optimum@one. Cabl evi sion Sys-
tems Corp., SEC Filing 10-Q for the Quarter Ended March 31, 2001, at 3; Morgan
Stanl ey July 2001 Report, at 31; John Borland, @one Pulling Plug on Cable Part-
ners, CNET NEWS. COM Jan. 10, 2002, at http://

dai | ynews. yahoo. com’ htx/cn/...ling_plug_on_cable_partners_1.htm (visited Jan 31
2002).

FN107. See Cox Comments at 3; Adel phia Conmunications Corp., SEC Filing 10-K for
the Year Ended Decenber 31, 2000, at 4-5; see also http://

www. adel phia.cominternet/ (visited Jan. 11, 2002); see also Mdrgan Stanley July
2001 Report, at 31. Cox is in the process of migrating its Excite@ome subscribers
to self-operated “Cox Hi gh Speed Internet” service. Cox Comrunications, Inc., Cox
Communi cati ons Announces Agreenment to Avoid Disruption of Cox@one |Internet Ser-
vice (press release), Dec. 3, 2001

FN108. See Morgan Stanley July 2001 Report, at 31; Letter fromEnly A Denney,

Ci nnanon Muel l er, to Magali e Roman Sal as, Secretary, FCC, (Nov. 21, 2001) (“ACA
Nov. 21, 2001 Ex Parte”) at 1-2; see also ACA Coments at 6-7; Letter from Matthew
M Pol ka, Anerican Cabl e Association, to Anne Levi ne, Cable Services Bureau, (Feb.
4, 2002) (“ACA Feb. 4, 2002 Ex Parte”) at 1-3.

FN109. See ACA Conmments at 6-7; see also Kinetic Strategies, Inc., Cable Internet
Service Providers and Systens | ntegrators, CABLE DATACOM NEWS, at ht-
tp://wwv. cabl edat acormews. com cmi ¢/ cnich. html (visited Jan. 11, 2002).

FN110. The | SP Channel ceased operations at the end of 2000. Ji m Wagner, |SP Chan-
nel Cl oses Doors at Mnth End, | NTERNETNEWS. COM Dec. 11, 2000, at http://

www. i nt er net news. conli sp-news/article/0,,8 531531,00. htm (visited Jan. 11, 2002).
HSA Corp has comnmenced negotiations to exit all of its turnkey contracts with
cabl e operators other than Charter. Hi gh Speed Access Corp., SEC Filing 10-Q for
the Quarter Ended June 30, 2001, at 6.

FN111. See Charter Dec. 12, 2001 Ex Parte at 1; Charter Conmunications, Inc.,
Eart hLi nk and Charter Launch Hi gh-Speed Cable Internet Access Joint Service (press
rel ease), Aug. 17, 1998.

FN112. See, e.g., Charter Dec. 12, 2001 Ex Parte at 1 (Charter's cable nodem ser-
vice allows the subscriber “to connect with any portals, web sites or any ISP that
aut hori zes web based access. ... Custonmers may sel ect any hone page, start page or
| SP experience including MSN, AOL, and EarthLink without restriction unless im
posed by I SPs that do not support web based access.”); Cox Aug. 15, 2001 Ex Parte
at 5 (“Cox's cable nodem service provides subscribers with a variety of enhanced
functions including ... access to other |ISPs through the web ...").

FN113. See Netscape, Do More Online Wth Netscape 6.2, at http://
www. net scape. conf conput i ng/ downl oad/ i ndex. ht M ?cp+hophb2 (visited Jan. 22, 2002).
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FN114. See Fox News Channel, at http://ww. foxnews.com (visited Jan. 18, 2002).

FN115. See MSN Hotmail, at http://l1c2.law 13. hotmail. passport.conf cgi-bin/login
(visited Jan. 18, 2002).

FN116. AOL Time Warner Jan. 22, 2002 Ex Parte at 1; Tinme Warner Inc., Time Warner
to I ncrease Road Runner Ownership and Manage its Operations (press rel ease), Dec.
18, 2000; FTC AOL Tine Warner Merger Order, supra note 8; Federal Trade Commi ssion
O fice of Public Affairs, FTC Approves AOL/ Time Warner Merger with Conditions
(press release), Dec. 14, 2000 (describing FTC action); Joint America Online /

Ti me Warner Statement on Federal Trade Commi ssion's Favorable Vote on Their Merger
(press release), Dec. 14, 2000. Time Warner terminated its exclusive agreenent
with Road Runner so that Time Warner could offer nultiple ISPs on its cable sys-
tems, including AOL, earlier than if it had waited for the exclusive agreenent to
expire by its original ternms. Time Warner Inc., Tinme Warner to Increase Road Run-
ner Ownership and Manage its Operations (press release), Dec. 18, 2000.

FN117. ACL Tine Warner Jan. 22, 2002 Ex Parte at 1. The three services are: Anmer-
ica Online, Road Runner, and EarthLink. AOL Time Warner has al so entered into
agreenents with other national and regional |SPs, which, upon approval by the Fed-
eral Trade Commi ssion, will allow AOL Time Warner to offer consumers additional

| SP choice in each division. AOL Time Warner Jan. 22, 2002 Ex Parte at 2. On
Decenmber 21, 2001, the FTC approved agreenents with four |SPs: New York Con-
nect.Net, Ltd., Internet Junction Corp., Inter.net US Ltd., and STIC NET, and on
February 26, 2002, the FTC approved agreenents with five nore |SPs: West Central
Ohi o LLC, Local Net Corp., G oabal Systems, Inc., Big Net Holdings, Inc., and Di-
gital Communi cations Networks, Inc. Letter fromDonald S. C ark, Secretary, Feder-
al Trade Comm ssion, to Robert D. Joffe, Counsel, Cravath, Swaine & More, (Dec.
21, 2001) (Approving Mdtions for Approval of Non-Affiliated ISP and Alternative
Cabl e Broadband | SP Service Agreement in Connection with Four ISPs); Letter from
Donald S. Clark, Secretary, Federal Trade Commi ssion, to Robert D. Joffe, Counsel,
Cravth, Swaine & More, (Feb. 26, 2002) (Approving Mtions for Approval of Non-
Affiliated | SP and Alternative Cable Broadband | SP Servi ce Agreenent in Connection
with Five I SPs).

FN118. See ACL Tinme Warner, Worl dwi de AOL Menbership Surpasses 34 MIlion (press
rel ease), Mar. 12, 2002. On March 12, 2002, AOL Ti me Warner announced the roll out
of its AOL Hi gh- Speed Broadband service in four additional markets. By FTC Order,
AOL Time Warner nust nmake avail able to subscribers at |east one unaffiliated ISP
on Tinme Warner's cable systenms before AOL itself begins offering service, and nust
allow two other unaffiliated ISPs onto its cable systens within 90 days after
ACL's commencenent of service. FTC AOL Tinme Warner Merger Order; Federal Trade
Commi ssion Ofice of Public Affairs, FTC Approves AOL/ Ti me Warner Merger with Con-
ditions (press release), Dec. 14, 2000 (describing FTC action); Joint Amrerica On-
line / Time Warner Statenment on Federal Trade Conmi ssion's Favorable Vote on Their
Mer ger (press release), Dec. 14, 2000.
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FN119. Contast Corp., Contast and United Online to Offer NetZero and Juno High-
Speed Internet Service (press release), Feb. 26, 2002. The first two narkets are
Nashvill e, Tennessee and | ndi anapolis, Indiana. The agreenent al so provides a tem
pl ate for a subsequent national rollout of United Online's Internet service to
anyone who can get Contast Cable. |Id. Contast has al so reached a conditiona
agreenent with Mcrosoft to provide MSN | SP service on non-discrininatory terns
pendi ng concl usion of certain provisions of Conctast's proposed nerger wth AT&T.
Contast Corp., SEC Filing PREML4A, Feb. 11, 2002, at V-20 to V-21; AT&T Contast
Corp., SEC Filing S-4, Feb. 11, 2002, (containing Exchange Agreenent dated as of
Dec. 7, 2001, between M crosoft Corp. and Contast Corp). Contast began its |SP
choice effort with a proposed trial of nmultiple | SP service, in which it proposed
to offer Juno Express and EarthLink over its cable systens in a trial in the Phil-
adel phia area. That trial did not occur. Contast Corp., Contast and Juno Announce
Mul tiple ISP Trial (press release), Nov. 29, 2000; EarthLink, Conctast and Eart h-
Li nk Announce Techni cal Trial of Hi gh-Speed Cabl e-Based Internet Service (press
rel ease), Mar. 27, 2001; see Conctast Comments at 37-38; See al so Contast Reply
Comments at 16-17.

FN120. AT&T Broadband, AT&T Broadband and EarthLi nk Forge |1 SP Choi ce Agreenent
(press release), Mar. 12, 2002. AT&T and EarthLi nk anticipate | aunching Eart h-
Link's service in additional cities in 2003. I1d. AT&T was the first M5O to conduct
a multiple-1SP trial, which it |aunched in Boul der, Col orado on Novenmber 1, 2000.
The first phase of the trial, which concluded on May 1, 2001, was designed to test
techni cal and operational issues, and involved 300 subscribers and four |SPs. AT&T
conducted a second phase from June 15 to August 15, 2001 to test billing, customer
usage and custoner care tools. AT&T had planned to roll out service in the Boston
Massachusetts area in 2001, but its plans were interrupted by ongoi ng negotiations
anong the participating ISPs, and the dem se of Excite@one. AT&T |ater announced
that it plans to deploy nmultiple-1SP service comrercially in several major markets
by m d-2002. Letter from Joan Marsh, Director, Federal CGovernment Affairs, AT&T,
to Magalie Roman Sal as, Secretary, FCC (Feb. 28, 2001); See al so AT&T Conments at
60- 64, and AT&T Reply Comments at 11-15; AT&T Dec. 18, 2001 Ex Parte, Attachnent
at 3 and 4.

FN121. At Home Corp., Excite@onme Reduces Workforce as Operations Wnd Down: Qper-
ations Expected to Cease After February 28, 2002 (press release), Dec. 14, 2001

At Home Corp., Excite@one Provides Status of Negotiations with Cable Conpanies
(press release), Dec. 1, 2001

FN122. Due to Excite@one' s bankruptcy, contracts between AT&T and Excite@one
were term nated on Decenber 1, 2001. AT&T now sel f-provides all of the equi pnent
and functions necessary to serve its cable nodem subscribers. Cox, Contast, |n-
sight, and Charter all reached an agreement with Excite@onme that allowed themto
mai ntai n I nternet access service with Excite@onme until February 28, 2002 while
they transitioned the subscribers to their own high-speed network. At the tine of
@Home' s bankrupt cy, Cablevision Systens Corp. was still providing cable nodem ser-
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vi ce under the Optinum@one brand, though it had already substantially shifted to
the sel f-provisioning nodel of cable nodem service. On January 10, 2002, @one cut
all service to Cablevision's renmining @one subscribers. AT&T Broadband, AT&T
Moves More Than Half of its Internet Customers to New Hi gh- Speed Network (press
rel ease), Dec. 4, 2001; AT&T Dec. 18, 2001 Ex Parte, Attachment at 5; At Hone
Corp., Excite@one Provides Status of Negotiations with Cable Conpanies (press re-
| ease), Dec. 1, 2001; Cox Conmunications, Inc., Cox Communications Announces
Agreement to Avoid Disruption of Cox@onme |Internet Service (press release), Dec

3, 2001; Conctast Corp., Conctast Unveils Hi gh-Speed Internet Network Plans; Gains
Fi nal Approval For Excite@one Agreement (press release), Dec. 11, 2001; Karen
Brown, Insight Grds for Excite@onme Transition, MJLTI CHANNEL NEWS ONLI NE, Jan

29, 2002, at http://ww. tvinsite.conlindex.asp? |ay-

out =story&articl el d=CA194108&pubdat e=01/ 29/ 2002&stt =001&di spl ay=sear chResul t s
(visited Mar. 13, 2002); Cablevision Systems Corp., SEC Filing 10-Q for the
Quarter Ended March 31, 2001, at 3; John Borland, @ome Pulling Plug on Cable
Partners, CNET NEWS. COM Jan. 10, 2002, at http://dailynews.yahoo. conf
htx/cn/...ling_plug_on_cable_partners_1.htm (visited Jan. 31, 2002); E@AH Fall out:
Charter, CABLEFAX DAILY, Dec. 7, 2002, at 1.

FN123. AT&T Dec. 18, 2001 Ex Parte, Attachnment at 3 (“New network designed to op-
timze open access”), 4 (listing required enhancenents, including Service Agent
nodi ficati ons and network “upgrade to include scal eable policy based routing sol u-
tion”). AT&T has stated that the new network is designed to enable multiple ISP
service and that it is capable of doing so on a commerci al basis once certain en-
hancenents are added. Id.

FN124. Cox Conmuni cations, Inc., Cox Conmunications and EarthLi nk Agree to High-
Speed Cabl e-Based Internet Service Trial (press release), Apr. 24, 2001; Cox Com
nmuni cations, Inc., Cox, ACL and EarthLi nk Launch Hi gh-Speed Service Trial (press
rel ease), Nov. 6, 2001; see Charter Dec. 12, 2001 Ex Parte at 1. Cox's six-nonth
trial is taking place in its El Dorado, Arkansas, systemw th 50 subscribers. Cox
Communi cations, Inc., Cox, AOL and EarthLi nk Launch Hi gh-Speed Service Trial
(press release), Nov. 6, 2001

FN125. AT&T Dec. 18, 2001 Ex Parte, Attachment at 11. Wiile routing techniques are
not new technol ogi es, especially with regard to the Internet, they are newto
cabl e operators, as the operators have not used the routing techniques in this
fashi on before.

FN126. The | P-based data transmi ssion of cable nodem service, with a connection-
| ess, “best effort” delivery nodel, does not guarantee the delivery of packets in
any specific order, in a tinely manner, or at all. In order to deploy real tine
applications over IP networks with an acceptable |level of quality, certain band-
width, latency, and jitter requirenents, known as Quality of Service (“QS"), must
be guaranteed and net in a fashion that allows nmultinedia traffic to coexist with
traditional data traffic on the sane network. Applications such as video stream
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ing, IP telephony, and video-conferencing are extremely bandw dt h-and del ay-
sensitive, inposing uni que QoS dermands on the underlying network that carry them
See NEWION' S TELECOM DI CTI ONARY 562 (17th Ed. 2001). QoS guarantees network band-
wi dth and availability for applications. Any real tinme media streamthat crosses a
DCCSI S cabl e nodem conpati bl e access |link needs to be given prioritized traffic
managenment treatment in order to assure the best user-perceived quality end-
to-end. DOCSIS 1.1 provides several potential nethods for classifying traffic and
several access-link traffic managenent functions, which could be applied to the
traffic of unaffiliated I1SPs to provide and inprove Q©S. See G ossary - DOCSIS 1.1
at http://ww. cabl el abs. conf news_room gl ossary2. ht Ml (visited Dec. 18, 2001).

FN127. See AT&T Comrents at 54-66; NCTA Comments at 69-76; Excite@ome Aug. 17,
2001 Ex Parte, Attachnment; AT&T Dec. 18, 2001 Ex Parte, Attachnment at 5, 6, 8, 9,
11-16.

FN128. Notice, 15 FCC Rcd at 19293 | 15.

FN129. We do not consider here other Internet-based services that cable operators
may of fer, such as service on virtual private networks (“VPNs”). VPNs provide the
capability to send and receive data between two conputers as though they are con-
nected with a dedicated private line (point-to-point link), even though they are
usi ng the shared resources of the Internet. Regis Bates and Donald Gregory, VO CE
AND DATA COVMUNI CATI ONS HANDBOOK at 440 (McGraw-Hill 2001). See al so NEWION' S
TELECOM DI CTlI ONARY 751-52 (17t Ed. 2001).

FN130. See Communications Act § 602(6), 47 U.S.C. § 522(6), and Conctast Comments
at 16-18.

FN131. See Conmuni cations Act § 3(20), 47 U.S.C. § 153(20), and SBC/ Bel | South Com
ments at 12-18.

FN132. See Cox Commrents at 28-30.
FN133. See Communi cations Act § 3(46), 47 U S.C. § 153(46).
FN134. Verizon Reply Comments at 18-19.

FN135. See AT&T Comrents at 29-30; Conpetition Policy Institute Corments at 10.
See al so ACA Comments at 15 (“advanced service”). W note at the outset that no
party to this proceeding asserts, and no court has held, that cabl e nodem service
as we use that termis a tel ecomunications service and nothing nore. Even the
commenters that approach this position acknow edge that the service contains addi-
tional elenents that go beyond the statutory definition of tel econmunications ser-
vi ce. See Conpetitive Access Coalition Comments at 10; Matthew P. Lanpe Comments
19 3-4 (citing content); New Hanpshire ISP Ass'n Comrents {9 18, 19, 23.3, 24.1
(noting existence of session, presentation, and application, information services
and programr ng services); Verizon Conments at 10-11 (noting content). EarthLink
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defines the term “cable nodem service” in its Comments to nmean “the underlying fa-
cilities-based transm ssion service that is necessary to provide the information
service commonly referred to as ‘Internet access.”’ EarthLink Reply Comrents at 9.
Here, we are defining the term “cabl e nodem service” to mean the conplete retai
offering that is provided to subscribers. See infra para. 38. EarthLi nk concl udes
that cabl e nodem service, as it defines that term is a teleconmunications ser-

vi ce. EarthLink Reply Comments at 10.

FN136. Gulf Power, 122 S. C. at 783-84, citing Chevron U S. A Inc. v. Natural Re-
sources Defense Council, Inc., 467 U S. 837 (1984).

FN137. Communi cations Act 8 3(46), 47 U S.C. § 153(46).
FN138. Communi cations Act § 3(43), 47 U S.C. 8§ 153(43).

FN139. Communi cations Act 8 3(20), 47 U.S.C. 8§ 153(20). The term “informati on ser-
vice” follows froma distinction the Comm ssion drew in the First, Second, and
Third Conputer Inquiries (“Conputer Inquiries”). See generally Regulatory and
Policy Problens Presented by the Interdependence of Conputer and Comruni cations
Services and Facilities, Docket No. 16979, Final Decision and Order, 28 F.C.C. 2d
267 (1971), aff'd in part sub nom GITE Service Corp. v. FCC, 474 F.2d 724 (2d Cir.
1973), decision on remand, Order, 40 F.C.C. 2d 293 (1973); Amendment of Section
64. 702 of the Conmi ssion's Rules and Regul ati ons (Second Conputer Inquiry) ("“Com
puter 11 Final Decision”), CC Docket No. 20828, Final Decision, 77 FCC 2d 384
(1980), on reconsideration, Menorandum Opinion and Order, 84 F.C.C. 2d 50

(1980) and Menorandum Opi ni on and Order on Further Reconsideration, 88 F.C.C. 2d
512 (1981), aff'd sub nom Conputer and Commun. Indus. Ass'n v FCC, 693 F.2d 198
(D.C. Cir. 1982), cert. denied, 461 U. S. 938 (1983); Anendnent of Section 64.702
of the Comm ssion's Rules and Regul ations (Third Conputer Inquiry), CC Docket No.
85-229, Report and Order, Menorandum Opinion and Order on Further Reconsideration
104 F.C.C. 2d 958 (1986), on reconsideration, Menmorandum Opinion and Order on Re-
consi deration, 2 FCC Rcd 3035 (1987), Menorandum Opi nion and Order on Reconsi dera-
tion, 3 FCC Rcd 1135 (1988) and Mermorandum Opi nion and Order on Further Reconsid-
eration and Second Further Reconsideration, 4 FCC Rcd 5927 (1989), vacated in
part, California v. FCC, 905 F.2d 1217 (9th Cir. 1990); Report and Order, 2 FCC
Rcd 3072 (1987), on reconsideration, Menorandum Opini on and Order on Reconsi dera-
tion, 3 FCC Rcd 1150 (1988), vacated in part, California v. FCC, 905 F.2d 1217
(9th Cir. 1990); Conputer 111 Remand Proceedi ngs, Report and Order, 5 FCC Rcd 7719
(1990), on reconsideration, Menorandum Opi ni on and Order on Reconsideration, 7 FCC
Rcd 909 (1992), petitions for review denied, California v. FCC, 4 F.3d 1505 (9th
Cir. 1993); Conputer |11l Remand Proceedi ngs; Bell Operating Conpany Safeguards and
Tier | Local Exchange Conmpany Safeguards, CC Docket No. 90-623, Report and Order,
6 FCC Rcd 7571 (1991), vacated in part and remanded, California v. FCC, 39 F.3d

919 (9th Cir. 1994), cert. denied, 514 U. S. 1050 (1995); Conputer |1l Further Re-
mand Proceedi ngs: Bell Operating Conpany Provision of Enhanced Services; 1998 Bi-
enni al Review - Review of Computer 111 and ONA Saf eguards and Requirenments, CC
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Docket Nos. 95-20, 98-10; Further Notice of Proposed Rul emaking, Report and Order,
13 FCC Rcd 6040 (1998), Report and Order, 14 FCC Rcd 4289 (1999), on reconsidera-
tion, Order, 14 FCC Rcd 21628 (1999).

These deci sions drew a distinction between bottl eneck conmon carrier facilities
and services for the transm ssion or novenent of information on the one hand and,
on the other, the use of conputer processing applications to act on the content,
code, protocol, or other aspects of the subscriber's information. The latter are
“enhanced” or information services. This distinction was incorporated into the
Modi fication of Final Judgnent (“MFJ”), which governed the Bell Operating Conpan-
ies after the Bell System Break-Up, and into the 1996 Act. Universal Service Re-
port 13 FCC Rcd at 11536 f 75 (1998), citing United States v. Western Electric
Co., 673 F. Supp. 525 (D.D.C. 1987), and 714 F. Supp. 1 (D.D.C. 1988), rev'd in
part, 900 F.2d 283 (D.C. Cir. 1990). The Conm ssion has confirmed that the two
terms - enhanced services and information services - should be interpreted to ex-
tend to the sanme functions. |Inplenmentation of the Non-Accounting Safeguards of
Sections 271 and 272 of the Communications Act of 1934, as amended, CC Docket No.
96- 149, First Report and Order and Further Notice of Proposed Rul emaki ng (" Non-
Accounting Safeguards Order”), 11 FCC Rcd 21905, 21955-56 § 102

FN140. Universal Service Report, 13 FCC Rcd at 11530 f 59 (noting “Congress's dir-
ection that the classification of a provider should not depend on the type of fa-
cilities used ... [but] rather on the nature of the service being offered to con-
suners.”).

FN141. See id., 13 FCC Rcd at 11536 § 73 (1998). The Universal Service Report ad-
vi sed Congress about the inplenentation of certain provisions of the 1996 Act con-
cerning the universal service system It focused in part on the relationship

bet ween uni versal service and the explosive growh of Internet-based information
services. The report specifically reserved the question of the statutory classi-
fication of cable nmbdem service. Id. at 11535 n. 140.

FN142. See id., 13 FCC Rcd at 11537 § 75

FN143. See id.

FN144. See id., 13 FCC Rcd at 11537-39 Y 76-78

FN145. For a description of the DNS, see supra note 74.

FN146. This is acconplished by the | ETF RFC #1035, Donmin Nanes - |nplenentation
and Specification, 8 3.5 at 21 (“|N- ADDR. ARPA domai n”) (Nov. 1987). The Commi ssion
has previously found that sinple reverse directory service constitutes an enhanced
or information service. US West Comuni cations, Inc., Petition for Conmputer Il

Wai ver, Order, 11 FCC Rcd 1195, 1199 T 28 (Chief, Comon Carrier Bur. 1995) (“The
NATA Centrex Order concluded that the provision of access to a data base for pur-
poses other than to obtain the information necessary to place a call wll gener-
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ally be found to be an enhanced service. The presunption regardi ng such services,
therefore, is that they are enhanced unl ess they are shown to be otherw se.”).

FN147. Cox has described sonme of the functions of the DNS with respect to how it
is used in Cox's cable mbdem service offering. See Bova Statenent of Facts, supra
note 31, at 5 (describing Cox cable nmbdem service as follows: “Wen subscribers
seek to send an e-mai|l nessage, the domain name system (‘'DNS') server ... provides
the fully-qualified host nane and Internet Protocol (‘1P ) address of the mail
server serving the subscribers.”), 6 (sane: “The CoxCom cable Internet service
provi des | P address translation to subscribers as an integral part of the provi-
sion of the foregoing services [access to the Internet, content created or aggreg-
ated by CoxCom storage or ‘caching’ of popular content or information, Internet
newsgroups, web hosting services, and electronic mail]. ... CoxCom's cable Inter-
net service stores on its dedicated DNS servers, and allows subscribers to access
and use, domain name resolution information, other Internet host information and
programm ng that translates these commonly used domain nanmes into | P addresses to
enable routing. ... Wthout this service, Internet access would be inpractical for
nost users.” (italics added)).

FN148. Exanples of the extensibility of the Domain Nanme Systeminclude the |ETF
RFC #2915 The Nami ng Authority Pointer (NAPTR) DNS Resource Record (Sept. 2000);
and | ETF RFC #2916, E. 164 nunber and DNS (Sept. 2000).

FN149. See 47 U.S.C. § 231(e)(4) (defining the term“Internet access service” to
i ncl ude various functions); Universal Service Report, 13 FCC Rcd at 11537 | 76
(“I'nternet access providers typically provide their subscribers with the ability
to run a variety of applications, including Wrld Wde Wb browsers, FTP clients,
Usenet newsreaders, electronic mail clients, Telnet applications, and others.”
(footnotes omtted)).

FN150. See Communications Act § 3(20), 47 U S.C. 8§ 153(20). Information services
do not inplenent “the management, control, or operation of a tel econmunications
system or the management of a tel ecomrunications service.”

FN151. See AT&T Comrents at 21-23; AT&T Reply Comrents at 13-14, 33-39; Cox Aug
15, 2001 Ex Parte at 4-5 n.15.

FN152. See AT&T Dec. 18, 2001 Ex Parte, Attachment at 7 (describing behavior of
subscri bers to AT&T Broadband as including e-mails, web surfing) 9 (“AT&T Broad-
band ... Provides DNS ...."); Letter fromEnmly A Denney, Esqg., of Cinnanpn
Muel | er, counsel for ACA, to Ms. Magalie Roman Sal as, Secretary, FCC (Jan. 30,
2001) (“BELD Jan. 30, 2002 Ex Parte”) at 1 (describing the cable nodem service of
the Braintree, Massachusetts, Electric Light Board as follows: “BELD provides its

customers information services including email, web hosting, and the BELD
honepage, which includes [ocal news, ...”); Bova Statenent of Facts, supra note
31, at 7 (“Enhanced functions such as ... DNS functions must be perfornmed by Cox-
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Comto enable the subscriber to transnit or receive any information using the
cable modem platformto or fromanywhere. ... The current cable nmodem architecture
requires CoxComto performthese functions as an integral part of its network.”
(underlining in original)); Charter Dec. 12, 2001 Ex Parte at 1 (“We have provided
at no additional charge web hosting, e-mail, caching, web browser, news server, IP
addressi ng, DNS address translation, ... security and other functions for access-
ing or using the Internet.”); Cox Aug. 15 2001 Ex Parte at 5 (“Cox's cable npbdem
service provides subscribers with a variety of enhanced functions including sub-
scriber browsing and retrieval of files fromthe Wrld Wde Wb, access to other
Internet service providers through the Wb, use of electronic mail, and access to
and interaction with online newsgroups. In addition, ... the Cox cable nodem ser-
vi ce provides the subscriber with content such as news, .... Cox also provides the
subscriber with the ability to custom ze his or her welconme page ... and the abil -
ity to create ' honepages' ....").

FN153. In this regard we note that sone cable nobdem service users may choose not
to use the e-mail or webhosting, for exanple, that is provided with their cable
nodem service. Nearly every cable mbdem service subscriber, however, accesses the
DNS that is provided as part of the service. See Bova Statenent of Facts, supra
note 31, at 5-7 (listing all the popul ar applications that use DNS).

FN154. Several commenters, for exanple, appear to claimthat there is within cable
nodem service, as currently offered to retail subscribers, a distinct

“tel ecommuni cations service,” such as the transm ssion of data over the cable sys-
tem bet ween t he subscri ber and the headend, separate fromthe web surfing, e-nmail
and ot her functions that conprise cable nodem service. See, e.g., ASCENT Conments
at 13; OpenNET Comments at 19; WorldCom Coments at 10-11; Worl dCom Reply Conmments
at 12-19. As noted above, supra note 135, EarthLink defines the term “cabl e nbdem
service” in its Comments to nean “the underlying facilities-based transni ssion
service that is necessary to provide the infornmation service conmonly referred to
as ‘Internet access”’ and concludes that cable nodem service, as EarthLink defines
it; is a teleconmmunications service. EarthLink Reply Comments at 9-10. As we have
just found, no such separate and distinct service is being offered now

FN155. See 47 U.S.C. § 153(20).

FN156. See I nplenentation of the Non-Accounting Safeguards of Section 271 and 272
of the Communi cations Act of 1934, as amended, CC Docket No. 96-149, Order on Re-
mand (“Non- Accounting Safeguards Remand”), 16 FCC Rcd 9751, 9770 | 36 (2001).

FN157. See id., 16 FCC Rcd at 9751 f 16, 9758-59 { 32 (stating that sone parties
“argunment ignores the Act's distinction between ‘tel ecommunications' and

‘tel ecommunications service.’” .... [l]nformation service providers as such are not
provi ding ‘tel ecommuni cations service’' under the Act, and thus are not subject to
comon carrier regulation.”), 9769 § 34 (2001).
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FN158. See Non- Accounting Safeguards Remand, 16 FCC Rcd at 9755 { 8 (stating that
the categories of “tel econmunications service” and “infornmation service” are
“mutual |y exclusive”); Federal-State Joint Board on Universal Service, CC Docket
No. 96-45, Report and Order (“Universal Service Oder”), 12 FCC Rcd 8776, 9179-80
19 788-90 (1997) (stating that information services are not inherently tel econmnu-
ni cati ons services sinply because they are offered via tel ecomruni cations).

FN159. See Communi cations Act § 3(46), 47 U S.C. § 153(46).

FN160. See Universal Service Report, 13 FCC Rcd at 11520 T 39. See al so Non-
Accounting Saf eguards Remand, 16 FCC Rcd at 9770 1 36

FN161. See Universal Service Report, 13 FCC Rcd at 11534  69.

FN162. See id., 13 FCC Rcd at 11521 | 41 (stating that “[w] hen an entity offers
subscri bers the ‘capability for generating, acquiring, storing, transform ng, pro-
cessing, retrieving, utilizing or making available information via tel ecomunica-
tions,’” it does not provide tel ecomrunications; it is using teleconmunications.”)
(italics added).

FN163. See Letter from John W Butler, Counsel for EarthLink, Inc., to Kenneth W
Ferree, Chief, Cable Services Bureau, FCC (Nov. 8, 2001), transmitted by letter
fromJohn W Butler, Counsel for EarthLink, Inc., to Magali e Ronman Sal as, Secret-
ary, FCC (Nov. 8, 2001), (“EarthLink Nov. 8, 2001 Ex Parte”) at 9-10.

FN164. Id. at 6. See al so supra note 139

FN165. EarthLink Nov. 8, 2001 Ex Parte at 2 (stating that it is “quite clear that
where an entity uses its own transnission facilities to provide an information
service to the public, that entity is required as a condition of being allowed to
provide information services to make its transm ssion facilities available to oth-
er information service providers”). See EarthLink Reply Comments at 36-38

(concl uding that cable operators offer cable nodem service indiscrimnately to the
public).

FN166. EarthLi nk Nov. 8, 2001 Ex Parte at 3.

FN167. See, e.g., EarthLink Conments at 22-23, 29-30; EarthLink Reply Comments at
31. See also Worl dCom Comments at 14; Worl dCom Reply Comrents at 18. The cases
these comenters principally rely on are Non-Accounting Safeguards, 16 FCC Rcd at
9771 1 38; Independent Data Commun. Mgrs. Ass'n, Inc. Petition for Declaratory
Rul i ng That AT&T's InterSpan Frame Relay Service |Is a Basic Service; and AT&T Pe-
tition for Declaratory Ruling That Al |XCs be Subject to the Comni ssion's De-
cision on the IDCMA Petition, Menorandum Opi nion and Order DA 95-2190 (“Franme Re-
lay”), 10 FCC Rcd 13717, 13722 § 40 (Chief, Common Carrier Bur. 1995); and the
Comput er Inquiries, supra note 139.
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FN168. See, e.g., Frame Relay, supra note 167; Computer Inquiries, supra note 139.
But see EarthLink Nov. 8, 2001 Ex Parte at 3 n.2 (asserting that “the fact that
AT&T might al so have offered the frane relay service separately fromthe enhanced
service was irrelevant to the Comr ssion's separate treatnent of the pure trans-
m ssion conponent of the bundl ed service”).

FN169. See, e.g., Frame Relay, supra note 167. By “wireline,” we refer to services
provi ded over the infrastructure of traditional tel ephone networks.

FN170. In Conputer Il, the Comr ssion found that enhanced service providers were
not “common carriers” under the Act and therefore were not subject to regulation
under Title Il of the Act. Computer II, 77 F.C.C. 2d at 430-34 Y 120-29; see id.

at 431-32 T 123 (“to subject enhanced services to a common carrier schenme of regu-
| ati on because of the presence of an indiscrimnate offering to the public would
negate the dynam cs of conputer technology in this area”).

FN171. EarthLink Nov. 8, 2001 Ex Parte at 7-8 (stating that by offering |local ex-
change service over its cable facilities, “Cox has chosen freely to enter into the
comon carrier telecomunications business .... Having made that choice to be a
conmon carrier, however, both by offering ‘pure’ transm ssion and by offering in-
formati on services over its own facilities, neither Cox nor any other cable com
pany with simlar offerings can now avoid the undisputed | egal obligations that
attach to providers of such services.”).

FN172. Wreline Broadband NPRM supra note 12, § 36 (italics added).
FN173. 1d. at § 22.

FN174. See 47 CF.R 8§ 1.3; WAIT Radio v. FCC, 418 F.2d 1153, 1159 (D.C. Cir.
1969), cert. denied, 409 U S. 1027 (1972).

FN175. Northeast Cellular Tel. Co. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990).

FN176. Cabl e operators have repeatedly stated that if |ocal governnments inposed
nul tiple | SP access requirenents, they would del ay depl oynent of cabl e nbdem ser-
vice and other services, apparently including | ocal exchange service. See, e.g.,
Jason Krause, AT&T Cabl e Wns Broadband Case in Portland, THESTANDARD. COM June
22, 2000, avail able at 2000 WL 31589696; Venessa Hua, Fight Over Open Access; Su-
pervi sor Proposes AT&T Share Cable System by End of '01, SAN FRANCI SCO EXAM NER,
May 24, 2000, available at 2000 W. 6163923; K. C. Neel and Eric dick, GIE Wacks
AT&T/ Conctast with Lawsuit, CABLE WORLD, Nov. 1, 1999, available at 1999 W
28837464; Greg Edwards, Hi gh-Speed Networks Threaten Richnond, Va., Internet Ser-
vice Providers, KNI GHT-RI DDER TRI BUNE BUSI NESS NEWS: RI CHMOND TI MES- DI SPATCH -
VIRG NIA, Oct. 29, 1999, available at 1999 W. 28703253 (stating that “[i]f they
nmust provide such access, cable conpanies warn, they will be forced to delay the
depl oynment of Internet, tel ephone and digital television services.”) (italics ad-
ded); Leslie Hllman, Mam-Area Cable Firns Do Not Have to Open Lines to Riva
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Conpani es, KNI GHT- RI DDER TRI BUNE BUSI NESS NEWS: SUN- SENTI NEL - FORT LAUDERDALE
FLORI DAAAAA, COct. 20, 1999; Joe Estrella, Access Advocates Say See You in St.
Loui s, MJULTI CHANNEL NEWS, Oct. 18, 1999, available at 1999 W. 10010373 (stating
that “[s]one industry followers worried that AT&T will delay a proposed $19 ml -
lion upgrade in St. Louis, [if multiple | SP access is required] thereby del aying
the introduction of cabl e-nodem service to some 55,000 customers. ‘They took Port-
land off the top-10 list, didn't they? one source said.”).

FN177. See, e.g., H R Conf. Rep. 104-458, 1996 W. 46795 (Leg.Hist.) at *201 (Jan
31, 1996) (stating that “in the future, the conferees anticipate that cable com
panies will be providing |ocal tel ephone service and the BOCs (‘Bell Operating
Conmpanies') will be providing cable service”).

FN178. See infra note 274.

FN179. We note that a conpanion notice of proposed rul emaki ng, Wreline Broadband
NPRM supra note 12, will address the broader issue of the application of Conputer
Il requirenents to facilities-based wireline providers of broadband Internet ac-
cess services.

FN180. See supra paras. 20-29.

FN181. ACL Tine Warner's recent deploynent of a nmultiple-ISP approach to offering
cabl e nodem service is discussed in paragraphs 52-54 bel ow.

FN182. See Bova Statenment of Facts, supra note 31, at 8 (stating that “[i]n other
systems, such as Cox Express systems, CoxCom has no arrangenent with At Hone and
obtai ns el ements necessary to provide Internet services fromother parties or sup-
plies themitself.”). See also supra paras. 21-23.

FN183. AT&T, Cox, Contast, and Charter have migrated (or are in the process of m -
grating) all of their former @Home subscribers off of Excite@one's network to
their own networks. Cable Notes, WARREN S CABLE REG. MONI TOR, Mar. 11, 2002; AT&T
Dec. 18, 2001 Ex Parte, Attachnent at 5; AT&T Broadband, AT&T Broadband Internet
Custoners Successfully Myved to New Hi gh-SP (press rel ease), Dec. 7, 2001, avail -
able at http://ww. attbroadband. com services/other/pressrel eases/ 2001_12 01. ht n
(visited Feb. 19, 2002); Cox Communications, Inc., Cox Comuni cati ons Announces
Agreenment to Avoid Disruption of Cox@ome Internet Service (press release), Dec.
3, 2001, available at http://ww. cox.conm PressRoomNo . . . Disrup-
tion.asp?Local Sys=& Local Sys= (visited Dec. 18, 2001); Contast Corp., Contast Un-
veils High-Speed Internet Network Plans; Gains Final Approval For Excite@one
Agreenment (press release), Dec. 11, 2001, available at ht-

tp://wwv. concast.com defaul tframe. asp? sec-

ti on=press_roonm&SubSecti on=pr-cabl e_news (visited Feb. 19, 2002); Charter Dec. 12
2001 Ex Parte, at 1.

FN184. See supra paras. 21-23.
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FN185. See supra paras. 21, 24. See also ACA Comments at 6-7 (“Many ACA nmenbers
provi de cabl e nmodem service through agreenents with unaffiliated | SPs. ACA nenbers
and conpani es such as HSA ... have negotiated agreements for unaffiliated | SP ac-
cess to the cable nodemplatformin smaller markets.”) (underlining onmtted); ACA
Feb. 4, 2002 Ex Parte at 2 (although sone unaffiliated |ISPs with whom ACA nenbers
had agreenents have fol ded, “a substantial nunber of ACA nmenbers continue to
transact with unaffiliated 1SPs”). One cabl e operator in northern New Engl and,
MetroCast, offers cable nodem service with many inputs supplied by a regional |SP
Great Wrks Internet. See Metrocast Online, available at ht-

tp://ww. nmetrocastonline.comi (visited Feb. 1, 2002) and Great Works Internet,

avai lable at http:// www. gwi .net/ (visited Feb. 1, 2002).

FN186. See supra paras. 21-23

FN187. Road Runner, Conpany Info, available at http://ww.rr.comrdrun/ (visited
Feb. 20, 2002). See also supra para. 21. AOL Tinme Warner has recently begun
provi di ng cabl e nodem service using its affiliated ISP AnericaOnline, as well as a
variety of unaffiliated | SPs including EarthLink, which we discuss separately be-

| ow. See AOL Tine Warner Jan. 22, 2002 Ex Parte

FN188. See ACA Comments at 6-7; ACA Nov. 21, 2001 Ex Parte;; Excite@onme Aug. 17
2001 Ex Parte, Attachnment at 5-6. See al so BELD Broadband, avail able at ht-
tp://ww. bel d. net (small cable operator's cable nodem service first page includes
access to ten search engines, including Alta Vista, Excite, Google, HotBot, In-
foseek, Lycos, WebCrawl er, and Yahoo!) (visited Jan. 29, 2002).

FN189. See authorities cited supra note 185; Excite@one Aug. 17, 2001 Ex Parte,
Attachment at 5-6.

FN190. ACA Nov. 21, 2001 Ex Parte at 1; AOL Time Warner Jan 22, 2002 Ex Parte at
5; Bova Statenent of Facts, supra note 31, at 2-3, 4-6; Excite@one Aug. 17, 2001
Ex Parte, Attachnment at 5-6; Road Runner, Residential Service, Technol ogy, avail -
able at http://ww.rr.com rdrun/ (visited Feb. 20, 2002). Excite@one operated re-
gi onal networks that supplied connectivity between the cabl e headend and the |n-
ternet. At Home Corp., SEC Filing 10-K for the Year-Ended Dec. 31, 2000, at 8; Ex-
cite@one Aug. 17, 2001 Ex Parte, Attachment at 5-6.

FN191. Charter Dec. 12, 2002 Ex Parte. Charter previously contracted with Ex-
cite@one and HSA for connectivity between any given cable system and the Internet
backbone, as well as emnil, web-hosting, and sinilar functions. 1d; Excite@one
Aug. 17, 2001 Ex Parte, Attachment at 5-6. As noted above, Cox, Contast, and AT&T
have elimnated their reliance on input providers altogether and have adopted a
sel f- provi si oni ng approach.

FN192. As noted in paragraph 52 below, ACL Tinme Warner has inplemented a nultiple
| SP busi ness nodel that differs sonewhat from nodels used by other cable operat-
ors. Moreover, as described in paragraph 54 below, if a cable operator's input
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function were a pure tel econmuni cations offering, we conclude that, given the
cabl e operator does not hold itself out indiscrinmnately to serve all |SPs, such
of fering would be a private carrier service.

FN193. See supra text acconpanying notes 142-143.

FN194. See AOL Tinme Warner Jan. 22, 2002 Ex Parte at 1-2. ACL Tinme Warner notes
that it adopted a nmultiple | SP business plan before any obligations were inposed
on it by the FTC. Id. at 3. O her cable operators have conpleted or are conducting
trials of nultiple ISP offerings and appear to be effecting comrercial depl oynent
of nmultiple ISP cable nodem service offerings. See supra paras. 26, 28. Contast
appears to be in the initial stages of inplenenting its own access arrangenents
with unaffiliated | SPs. Conctast, Contast and United Online to Offer NetZero and
Juno Hi gh-Speed Internet Service (press release), Feb. 26, 2002, available at ht-
tp://ww. contast.com press_room vi ew el ease. asp? pressi d=130 (visited Feb. 27,
2002); Exchange Agreenent dated as of Dec. 7, 2001, between M crosoft Corp. and
Contast Corp., available at http:// www

sec. gov/ Archi ves/ edgar/...0095012302001136/ e56461s4ex2-6.txyt (visited Feb. 27,
2001).

FN195. ACL Tine Warner Jan. 22, 2002 Ex Parte at 1-3.

FN196. Ti ne Warner Cable has entered into agreements with various national and re-
gional 1SPs. See AOL Tinme Warner Jan. 22, 2002 Ex Parte at 2-3; FTC, Application
for Approval of Non-Affiliated ISP and Alternative Cabl e Broadband ISP Service
Agreenent (Dec. 21, 2001), available at http:// www. ftc.gov/os/2002/02/index. htm
(visited Feb. 19, 2002). The FTC has approved several of these agreenments. FTC,
Application for Approval of a Non-Affiliated ISP and Alternative Cabl e Broadband

| SP Service Agreenent Feb. 26, 2002), available at ht-

tp://ww. ftc.gov/opal/2002/02/fyi 0213. htm (visited Mar. 1, 2002).

FN197. AOL Time Warner Jan. 22, 2002 Ex Parte at 3.
FN198. Id.

FN199. Id. at 4.

FN200. 1d.

FN201. See NCTA Comrents at 48, 50 (predicting in Decenber 2000 that cabl e operat-
ors would, in the future, “enter into comercially reasonabl e agreenents with un-
affiliated | SPs”; explaining then-current “coordinated efforts by the cabl e oper-
ator and the [affiliated] Internet service [provider]”).

FN202. See id. at 18.

FN203. No commenter clains that AOL Tinme Warner is providing any tel econmuni ca-
tions or information service offering to an | SP
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FN204. See ACL Tinme Warner Jan. 22, 2002 Ex Parte passim authorities cited infra
note 210.

FN205. The Conmi ssion has repeatedly found in various contexts that the definition
of “tel ecomruni cations service” under the Act is equivalent to “common carrier”
service. See, e.g., Cable & Wreless, PLC, File No. SCL-96-005, Cable Landing Li-
cense, 12 FCC Rcd 8516, 8521 13 (1997); AT&T Submarine Systens, Inc., File No. S-
C-L-94-006, Menorandum Opinion and Order, 13 FCC Rcd 21585, 21587-88 T 6 (1998),
aff'd, Virgin Islands Tel. Co. v. FCC, 198 F.3d 921 (D.C. Cir. 1999); Federal-
State Joint Board on Universal Service, CC Docket No. 96-45, Report and Order, 12
FCC Rcd 8776, 9177-78 § 785 (1997), aff'd in part, reversed in part, and renmanded
in part, Texas O fice of Public Uility Counsel v. FCC, 183 F.3d 393 (5th GCr
1999), cert. granted, 530 U S. 1213 (2000); Declaratory Ruling, 14 FCC Rcd 3040,
3042 § 6 (1999), remanded on other grounds, State of lowa v. FCC, 218 F.3d 756
(D.C. Cir. 2000). Mreover, the D.C. Circuit has held that the FCC s interpreta-
tion of “tel ecommunications service” as common carrier service is reasonable and
perm ssible. Virgin Islands Tel. Co. v. FCC, 198 F.3d 921, 926 (D.C. Cir. 1999).

FN206. See National Ass'n of Reg. Uils. Conmirs v. FCC, 525 F.2d 630, 640 (D.C
Cir.), cert. denied, 425 U. S. 992 (1976) (“NARUC |I"); NARUC v. FCC, 533 F.2d 601
608-09 (D.C. Cir. 1976) (“NARUC I1"); Southwestern Bell Tel. Co. v. FCC, 19 F.3d
1475, 1481 (D.C. Cir. 1994); AT&T Subnmarine Systems, Inc. Application for a Li-
cense to Land and Operate a Digital Submarine Cable System Between St. Thonmas and
St. Croix inthe U S Virgin Islands, File No. S-C L-94-006, Menorandum Opi nion
and Order, 13 FCC Rcd 21585, 21588-89 T T 8-9 (1998), aff'd, Virgin Islands Tel
Corp. v. FCC, 198 F.3d 921 (D.C. Cir. 1999); NORLIGHT Request for Declaratory Rul -
ing, File No. PRB-LMVD 86-07, Declaratory Ruling, 2 FCC Rcd 132, 133 § 14 (1987).
See al so Cox Comments at 45-46; NCTA Coments at 13-17.

FN207. NARUC Il, 533 F.2d at 608-09 (quotation marks onmitted). See also authorit-
ies cited supra note 206.

FN208. Sout hwestern Bell Tel. Co. v. FCC, 19 F.3d 1475, 1481 (D.C. Cir. 1994); see
NARUC I, 525 F.2d at 641 (“a carrier will not be a commopn carrier where its prac-
tice is to make individualized decisions, in particular cases, whether and on what
terms to deal ).

FN209. See supra paras. 52-54.

FN210. See ACL Tinme Warner Jan. 22, 2002 Ex Parte at 3 (referring to its
“individually negotiated affiliation agreenents” with ISPs), at 4 (suggesting that
ACL Tine Warner intends to exercise its discretion in choosing which | SPs parti -
cipate in its nultiple ISP offerings to subscribers: “TWC al so believes that this
partnering arrangement works best for customers because TWC is putting its reputa-
tion on the line with every ISP it sells, both in the case of affiliated ISPs |ike
AOL, and unaffiliated ones like EarthLink.”). See also AOL Time Warner Inc., Texas
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Networ king, Inc., Petition for Declaratory Ruling and Conpl ai nt Regarding Viol a-
tions of Merger Conditions and for Enforcement of Merger Conditions, CS Docket No.
00-30, ACL Tinme Warner Response and Opposition at 8 & n.22 (describing part of AOL
Time Warner's nultiple | SP access activities, specifically a questionnaire for

| SPs “to provide [Time Warner Cable] with information to hel p evaluate the conpan-
i es which sought to enter into agreenments with TWC. It requests basic information
touching on matters related to the integrity, consuner acceptability and stability
of a business and the people who run it.”) (filed Sept. 4, 2001).

FN211. AT&T v. City of Portland, 216 F.3d 871 (9th Cir. 2000) (“Portland”), re-
versing 43 F. Supp. 2d 1146 (D. Ore. 1999).

FN212. Id. at 875.
FN213. Id. at 876.
FN214. I1d. at 878.

FN215. Id. at 876 (noting that “Portland premi sed its open access condition on its
position that @onme is a ‘cable service’ governed by the franchise”).

FN216. Ami cus Brief of Federal Comrunications Comr ssion, AT&T Corp. v. City of
Portland, No. 99-35609, United States Court of Appeals for the Ninth Circuit,
filed Aug. 16, 1999. See also Portland, 216 F.3d at 876 (“W note at the outset
that the FCC has declined, both in its regulatory capacity and as ami cus curiae
to address the issue before us. Thus, we are not presented with a case involving
potential deference to an adninistrative agency's statutory construction pursuant
to the Chevron doctrine.”).

FN217. See Communi cations Act § 3(46), 47 U S.C. § 153(46).

FN218. Non- Accounting Safeguards Renmand, 16 FCC Rcd at 9755 { 8 (stating that the
categories of “telecomunications service” and “information service” are “nutually
exclusive”); Universal Service Order, 12 FCC Rcd at 9179-80 {9 788-90 (stating
that infornmation services are not inherently tel econmunications services sinply
because they are offered via tel econmunications).

FN219. We also note that the Ninth Circuit's deternination that cable nodem ser-
vice was in part a tel ecomuni cations service also recognized that the Conmi ssion
“has broad authority to forbear” fromregul ati on under §8 10 of the Act, 47 U S.C
8§ 160. See Portland, 216 F.3d at 879. The United States District Court for the
Sout hern District of California has applied the Ninth Circuit's deternination that
a cabl e operator providing Internet transmission is providing a tel ecomrunications
service and has held that that determ nation “nandates a deferral to the prinmary
jurisdiction of the FCC on the enforcenment of the common carrier obligations of
the statute.” The District Court referred specifically to the Conmi ssion's author-
ity to forbear fromregul ating tel econmuni cati ons services in certain circum
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stances. GTE. Net LLC v. Cox Commun., Inc., Case No. 00-CV-2289-J (BEN), Order
Granting Motion to Stay and Denying Motion to Dismiss, slip op. at 7-9 (Jan. 29
2002). Although we do not forbear fromTitle Il regulation (to the extent other
jurisdictions seek to apply it) on this record, we do tentatively concl ude that
such regul ati on woul d not be appropriate and that we should forbear fromit. See
infra para. 94.

FN220. I nplenentation of the Local Conpetition Provisions in the Tel econmuni ca-
tions Act of 1996, CC Docket No. 96-98, Intercarrier Conpensation for | SP-Bound
Traffic, CC Docket No. 99-68, Order on Remand and Report and Order (“Intercarrier
Conpensation Order”) FCC 01-131 § 52 (rel. Apr. 27, 2001), available at 2001 WL
455869, petition for review pending, WrldCom Inc. v. FCC, D.C. Circuit Nos.

01- 1218 et al.

FN221. Intercarrier Conpensation Order, supra note 220 at ¥ 52 (footnote omitted).
See al so Sout hwestern Bell Tel. Co. v. FCC, 153 F.3d 523, 543 (8th Cir. 1998)
(affirmng the jurisdictionally mixed nature of |SP-bound traffic); GIE ADSL, 13
FCC Rcd at 22466 f 1 (concluding “that [GIE s ADSL service], which permits Inter-
net Service Providers (I1SPs) to provide their end user custoners w th high-speed
access to the Internet, is an interstate service and is properly tariffed at the
federal |evel”).

FN222. See Intercarrier Conpensation Order, supra note 220, at T 14 (noting |ong-
standing rule that “the jurisdictional nature of |SP-bound traffic should be de-
term ned, consistent with Commi ssion precedent, by the end points of the comunic-
ation”) (footnote omitted); GIE ADSL, 13 FCC Rcd at 22478-79 | 22

FN223. See Conmuni cations Act § 2(a); 47 U S.C. 152(a) (granting the Conm ssion
jurisdiction over “all interstate and foreign comrunication by wire or radio and
all interstate and foreign transm ssion of energy by radio, which originates and/
or is received within the United States, and to all persons engaged within the
United States in such conmunication or such transm ssion of energy by radio,
..."). See also infra paras. 75-76 and California v. FCC, 39 F.3d 919, 932-33 (9t
Cir. 1994), cert. denied, 514 U. S. 1050 (1995).

h

FN224. See Conmuni cations Act 88 3(7), 602(6), 47 U S.C 88 153(7) and 522(6).
FN225. 47 U.S.C. §522(6).

FN226. Communi cations Act § 602(20), 47 U.S.C. §522(20).

FN227. 1d. 8§ 602(14), 47 U.S.C. 8522(14).

FN228. Id. § 602(5), 47 U.S.C. § 522(5).

A “cable systent is “a facility, consisting of a set of closed transm ssion paths
and associated ... equipnment that is designed to provide cable service which in-
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cl udes video programing and which is provided to nultiple subscribers within a
comunity.” Id. 8 602(7), 47 U S.C. § 522(7). The Conmm ssion has concl uded t hat
“the term cable systemas used in the Act enconpasses only video delivery systens
that enploy cable, wire, or other physically closed or shielded transm ssion paths
to provide service to subscribers .... Radio services that do not use such cl osed
transm ssion paths at all ... are therefore not cable systens under the

Act.” Definition of a Cable Tel evision System MM Docket No. 89-35, Report and Or-
der, 5 FCC Rcd 7638, 7638 T 5 (1990), remanded in part on other grounds sub nom
Beach Commun., Inc. v. FCC, 959 F.2d 975 (D.C. Cir.), further reconsidered on oth-
er grounds, 965 F.2d 1103 (D.C. Cir. 1992), rev'd, 508 U S. 307 (1993). Cf. H R
Conf. Rep. No. 485, 104t Cong. 2d Sess. 113, 114, 116 (1996) (“Joint Explanatory
Statement”), reprinted in 1996 U S.C.C A N 124, 125, 127 (using “closed transni s-
sion” to refer to a transni ssion medi um when explaining the term

“tel ecommuni cations”). W disagree with EarthLink's suggestion in its Reply Com
ments at 20 n.63 that the term“cl osed transm ssion paths” in this definition
provi des guidance in interpreting the “cable service” definition. W find no basis
for concluding that the termwas intended by Congress to have significance beyond
describing the physical facilities of a cable system

FN229. See H R Rep. No. 934, 98th Cong. 2d Sess. 22, 27 (1984) (“1984 House Re-

port”), reprinted in 1984 U S.C. C. A N 4655, 4659, 4664.
FN230. See 1984 House Report at 27, 1984 U S.C.C. A N at 4664.
FN231. 1984 House Report at 41, 1984 U S.C.C. A N. at 4678

FN232. See Conmuni cations Act 8 621(c), 47 U.S.C. § 541(c) (“Any cable system
shall not be subject to regulation as a conmon carrier or utility by reason of
provi ding any cable service.”); id. 8§ 621(d)(2), 47 U S.C. 8§ 541(d)(2) (“Nothing
inthis title [VI] shall be construed to affect the authority of any State to reg-
ul ate any cable operator to the extent that such operator provides any conmunica-
tion service other than cable service, whether offered on a common carrier or
private contract basis.”); 1984 House Report at 29, 41, 1984 U S.C.C A N at 4666
4678. See al so Communi cations Act § 624(a), 47 U.S.C. § 544(a) (“[a]ny franchising
authority may not regulate the services, facilities, and equi pnment provided by a
cabl e operator except to the extent consistent with this title [VI]").

FN233. See Tel ephone Conpany- Cabl e Tel evi si on Cross-Oaership Rul es, Sections

63. 54- 63. 58, CC Docket No. 87-266, Menorandum Opinion and Order on Reconsi deration
(“Video Dialtone Reconsideration”), 7 FCC Rcd 5069, 5071 f 16, 5072 § 18 (1992),
aff'd, National Cable Television Ass'n. v. FCC (“NCTA v. FCC'), 33 F.3d 66, 73
(D.C. Cir. (1994). See al so Tel ephone Conpany- Cabl e Tel evi si on Cross- Oamership

Rul es, Sections 63.54-63.58, CC Docket No. 87-266, Menorandum Opi ni on and Order on
Reconsi deration and Third Further Notice of Proposed Rul emaki ng, 10 FCC Rcd 244,
290-91 ¥ 97 (1994) (traditional cable operators “select or provide the video pro-
granm ng avail able to subscribers”); Second Report and Order, Recomrendation to
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Congress, and Second Further Notice of Proposed Rul emaking (“Video Dialtone Second
Report”), 7 FCC Rcd 5781, 5817 1 69 (1992) (cable operators select video program
m ng “by owning, exercising editorial control over, or having cognizable financial
interests in, video progranm ng” and “by naki ng deci sions concerning the price of
vi deo program of ferings and by bundling, packaging, and creating tiers of video
progranmm ng”); 1984 House Report at 43, 1984 U S.C.C.A N at 4680 (stating that
the options or categories available as cable services would “be created by the
cabl e operator or progranmm ng service provider and made generally available to al
subscri bers” and woul d be “delineated by the cable operator or the programming
service provider”). The 1996 Act anendnents to the Communications Act affecting
video dialtone did not alter the analysis of “cable service” in the Video Dialtone
proceedi ng or in NCTA v. FCC

FN234. See Video Dialtone Reconsideration, 7 FCC Rcd at 5071-72; NCTA v. FCC, 33
F.3d at 71; see also Entertai nment Connections, Inc. (“ECI”), 13 FCC Rcd 14277,
14303 55, 14311 ¢ 73 (1998), review denied sub nom City of Chicago v. FCC, 199
F. 3d 424 (7t Cir. 1999), cert. denied, 531 U.S. 825 (2000).

FN235. AT&T Comments at 10-11, 14; National League of Cities Coments at 9 n. 10.
See 1984 House Report at 42, 1984 U.S.C.C. A N at 4679 (the cable operator need
not create the content itself; “the provision of information over a cable system
by a channel |essee or by the cable operator through a joint venture or other com
nerci al arrangenent would be a cable service if it met all other criteria for be-
ing a cable service”). W note that operator control is specifically |linmted by
statute with respect to channels nmade avail able for public, educational and gov-
ernnental access (section 611) and | eased access (section 612), and in the condi-
ti ons governing carriage of the signals of television broadcast stations (sections
614 and 615), 47 U.S.C. 88 531, 532, 534, 535.

FN236. Internet video, called “stream ng video” because data are “streaned” over
the Internet to provide continuous notion video, has not yet achieved television
gquality. See Annual Assessnment of the Status of Conpetition in the Market for the
Del i very of Video Programmi ng, CS Docket No. 00-132, Seventh Annual Report, 16 FCC
Rcd 6005, 6054 § 107 & n.379 (2001); see also supra note 39. Streamni ng video,
therefore, is not consistent with the definition of video progranmi ng. Even if
streamni ng video does achieve television quality, it would not be treated as a
cable service unless it otherwise falls within the definition of “cable service.”

FN237. See e.g., AT&T Reply Comments at 30; EarthLink Reply Comments at 15. See
generally Internet Ventures, 15 FCC Rcd 3247 (denying access to a | eased channel
for Internet access service because the varied array of services conprising the
service today are not limted to “video progranm ng,” the only use for which
| eased channel s are avail abl e under section 612 of the Act, 47 U S.C. § 532).

FN238. 47 U.S.C. § 522(14).
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FN239. 1984 House Report at 41, 1984 U S.C.C. A N at 4678

FN240. See id. at 41-42, 1984 U.S.C.C. A N. at 4678-79 (“If information transmtted
on a cable systemis nmade available only to an individual subscriber or to a dis-
crete group of subscribers, the transm ssion of this information is not a cable
service.”).

FN241. Pub. L. No. 98-549 § 2, 98 Stat. 2779, 2780 (1984) (text of new section
602(5)(B) defining “cable service”); see 1984 House Report at 43, 1984
U S.C.C AN at 4680.

FN242. See 1984 House Report at 42, 1984 U S.C.C.A. N. at 4679 (“In general, ser-
vi ces providing subscribers with the capacity to engage in transactions or to
store, transform forward, nmanipulate, or otherw se process information or data
woul d not be cable services.”).

FN243. According to the |legislative history, exanples of software prograns in-
cl uded conputer or video ganes or statistical packages stored off-prem ses. The
transm ssi on and downl oadi ng of software progranms, video ganes, and statistica
packages to personal conputers could be a cable service if the information were
made available to all subscribers and not used interactively over the cable sys-
tem Id. at 42, 1984 U S.C.C. A N at 4679.

FN244. 1d. at 42-43, 1984 U S.C.C.A N at 4679-80.

FN245. See Video Dialtone Second Report, 7 FCC Rcd at 5821 75 (addressing the
definition of “video programring” in the context of adopting video dialtone

rul es). Because video progranmm ng and non-video information are treated conparably
in the statute, the reasoning the Commi ssion applied to “video progranm ng” in

Vi deo Di altone Second Report is applicable to non-video information as well

FN246. |d.

FN247. Pub. L. No. 104-104 § 301(a)(1), 110 Stat. 56, 114, 47 U.S.C. § 552(6)(B)
(enphasi s added).

FN248. See Contast Comments at 17; Cox Aug. 15, 2001 Ex Parte at 7; NCTA Conments
at 6; National League of Cities Comments at 9. Others argue that the anendnent
simply reflects the evolution of two-way video services, gane channels, or program
gui des, but makes no fundanmental change to the meaning of “cable service.” See
Texas Office of Public Utility Counsel Reply Coments at 18 (“Congress wanted to
accommodate interactivity that m ght surround one-way video services”); OpenNET
Conments at 7-8 (information received by subscribers nmust be available to all sub-
scribers generally); WrldCom Reply Comments at 30.

FN249. NCTA v. FCC, 33 F.3d at 72.

FN250. See Conmuni cations Act § 602(6)(A), 47 U S.C. § 522(6)(A).
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FN251. See id. § 602(14), 47 U.S.C. § 522(14).

FN252. Joi nt Explanatory Statenment at 169, 1996 U.S.C.C. A N. at 182. The conferees
added, “This anendnent is not intended to affect Federal or State regul ation of

t el ecommuni cati ons service offered through cable systemfacilities, or to cause

di al -up access to information services over tel ephone lines to be classified as a
cabl e service.” The House, whose version of the amendnment was adopted in confer-
ence, had explained the addition of the term“or use” only as “reflecting the

evol ution of video programm ng toward interactive services.” Id. at 167, 1996

US CCAN at 180. Some conmenters also cite Representative Dingell's remarks
during the floor debates, which state that “[t]his conference agreenent
strengthens the ability of |ocal governments to collect fees for the use of public
right-of-way. For exanple, the definition of the term‘cable service has been ex-
panded to include gane channels and other interactive services.” See National
League of Cities Comments at 6-7 (quoting 142 Cong. Rec. H1156 (daily ed. Feb. 1,
1996) (remarks of Rep. Dingell)).

FN253. See Worl dCom Conments at 10 (disputing that these types of activities are
cabl e service); WrldCom Reply Conments at 28 (arguing that subscriber interaction
is the essence of Internet service, not nerely ancillary to a one-way service).
See also EarthLink Reply Comments at 20 n.64 (stating that the AT&T Website Agree-
ment it found at www. att.comterns shows that AT&T does not control the informa-
tion available through its cable nodem service).

FN254. See AT&T Comrents at 13; Cox Aug. 15, 2001 Ex Parte at 6-7 (advocating that
providing Internet capability satisfies the requirement that the operator make the
i nformati on generally avail able).

FN255. See NATOA Comments at 8 n. 11.
FN256. See AT&T Comments at 16 n. 22
FN257. See id. at 11.

FN258. See Cox Aug. 15, 2001 Ex Parte at 7. Cox and AT&T al so argue that cable no-
dem service woul d be classified as “cable service” under the 1984 definition be-
cause on-line conputer services were included in the “other programr ng service”
category in the original definition. Id. at 6; AT&T Comments at 13. The 1984 House
Report describes transmitting and downl oadi ng conputer software, such as conputer
ganmes or statistical packages, for use on personal conputers as a cable service
on-line interactivity, such as data base searching, fell outside the definition.
1984 House Report at 42-43, 1984 U.S.C.C. A N at 4679-80.

FN259. The FCC Local State Governnent Advisory Commttee (“LSGAC’) argues that
“there is nothing inconsistent about a service being sinultaneously a ‘cable ser-
vice' and an ‘information service'. In fact--all cable services offered by a cable
operat or appear to be ‘information services' because cable services offer ‘the
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capability for ... making available information via tel ecommunications, and in-

cl udes el ectronic publishing.”’ LSGAC, Advisory Recommendati on No. 26, In the Mat-
ter of Inquiry Concerning H gh Speed Cable Access to the Internet Over Cable and
O her Facilities, GN Docket No. 00-185 (Feb. 5, 2002) (“LSGAC Advi sory Recomenda-
tion No. 26"), at 1-2, transmitted by letter from Kenneth S. Fell man, Chairman
LSGAC, to Magalie Roman Sal as, Secretary, FCC (Feb. 5, 2002), transmitted by let-
ter from Elizabeth Jackson for Kenneth S. Fellman to Dr. Emily Hoffnar, FCC (Feb
5, 2002). Even if there is an overlap between cable services and information ser-
vi ces, however, this would not nake all information services cable services. As

di scussed above, offering the capability for making information avail abl e does not
establish that the operator controls the selection and distribution of the inform
ation and that the information is generally available as required for a cable ser-
vi ce.

FN260. EarthLi nk Comments at 11.

FN261. See AT&T Comrents at 10-11, 14-15; Cox Aug. 15, 2001 Ex Parte at 8 (stating
that cabl e operators offer “a cable nodem service that integrates high-speed In-
ternet access, content, information and services”). Conpare OpenNET Reply Comments
at 9-10 (contending that custoner using cable nbdem service does not need propri-
etary home page) with AT&T Reply Conments at 31-32 (stating that it is irrelevant
t hat subscribers can bypass the cabl e operator's hone page as |long as the inform-
tion is nade avail abl e to subscribers).

FN262. See AT&T Comrents at 14 (arguing that if any part of cable nobdem service
can be classified as a cable service, the service in its entirety should be clas-
sified as a cable service).

FN263. NCTA Reply Comrents at 7 (citing 1984 House Report at 44, 1984 U.S.C.C. A N
at 4681; Universal Service Report, 13 FCC Rcd at 11536, 11539 § T 75, 79).

FN264. 1984 House Report at 41, 1984 U S.C.C. A N. at 4678; Joint Explanatory
Statenent at 169, 1996 U.S.C.C. A N at 182.

FN265. Internet Tax Freedom Act, Pub. L. No. 105-277, Div. C, Title XI, 88§
1100- 1104, 112 Stat. 2681-719 (1998), 47 U.S.C. § 151 note (“Internet Tax Freedom
Act”).

FN266. 1d. § 1101(a)(1).
FN267. 1d. § 1104(8)(A).

FN268. 1d. & 1104(8)(B). It also exenpts fees for open video systenms operating
pursuant to Communi cations Act § 653, 47 U.S.C. §8 573, and any other fee related
to obligations or tel ecommunications carriers under the Comunications Act. I1d.

FN269. See Los Angel es Comments at 16; National League of Cities Comrents at
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10- 11.

FN270. United States v. Price, 361 U S. 304, 313 (1960).

FN271. National League of Cities Comrents at 10

FN272. AT&T Comments at 29-30. See al so ACA Comrents at 15 (“advanced service”).
FN273. Second 706 Report, 15 FCC Rcd at 20920 1 11

FN274. Section 706 of the 1996 Act, supra note 14, requires that the “Comi ssion

encour age the deploynent on a reasonable and tinely basis of advanced tel ecom
nmuni cations capability to all Americans (including, in particular, elenentary and
secondary schools and cl assroons) by utilizing, in a manner consistent with the
public interest, conveni ence, and necessity, price cap regulation, regulatory for-
bearance, neasures that pronpote conpetition in the |ocal tel ecomrunications mar-
ket, or other regulating nethods that renove barriers to infrastructure invest-
ment . ”

FN275. SBC/ Bel | South Comments at 13-24; Communications Act 88 1, 2(a), 47 U S.C
88§ 151, 152(a).

FN276. The proceeding initiated by our Notice in GN Docket No. 00-185 is |left open
only to the extent that the Notice raised issues that are also raised in this no-
tice of proposed rul enaking.

FN277. See supra paras. 4-6.

FN278. Wreline Broadband NPRM supra note 12, at § 3.

FN279. See supra note 14.

FN280. See Communi cations Act § 230(b)(2), 47 U.S.C. § 230(b)(2).
FN281. See Wreline Broadband NPRM supra note 12, at § 5

FN282. The Notice stated: “Under one open access mpdel, no particul ar connecting
| SP has a privileged or preferred relationship with the cable operator; rather,
each | SP purchases transm ssion capability and custonmer access fromthe cabl e op-
erator on nondi scrimnatory prices, terns and conditions, and the cabl e operator
manages the network on a nondi scrimnatory basis. Under a second open access nod-
el, nmultiple |ISPs purchase transm ssion capability and custonmer access fromthe
cabl e operator on nondiscrimnatory prices, ternms, and conditions, but an affili-
ated or preferred | SP manages the network on a nondi scrimnatory basis. Under a
third nodel, nmultiple unaffiliated | SPs would obtain access to the cable nodem

pl atform according to agreenents negoti ated between those | SPs and cabl e operat -
ors.” Notice, 15 FCC Rcd at 19299-300 1T 30-31.
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The Notice, in the passage quoted above, assunmed that rmultiple | SP access woul d
i nvol ve the | SP purchasing transni ssion capability fromthe cable operator. The
comments herein and recent experience suggest, however, that nultiple | SP access
woul d not necessarily involve a purchase of transmi ssion capability.

FN283. See, e.g., Consuner and | SP Representatives Comments at 3, 11-14; George
Mason University, Mercatus Center, Regulatory Studies Program Corments at 4-5; New
Hanpshire | SP Associ ati on Conments at 7.

FN284. See, e.g., AT&T Comments at 82; Cl X Conments passim (advocating sone over-
sight by the Comm ssion); New Hanmpshire | SP Association Reply Coments at 2-5.

FN285. See, e.g., Brand X Internet Comments at 3-4; LavaNet Comments at 2.

FN286. See, e.g., Consumer and | SP Representatives Comments at 3, 6-10; Consuners
Union et al. Conments at 22.

FN287. See, e.g., ASCENT Comments at 13-18; Consumers Union et al. Conments at
20- 22.

FN288. See supra note 8.

FN289. United States v. Southwestern Cable Co., 392 U. S. 157, 178 (1968). See al so
FCC v. M dwest Video Corp., 440 U S. 689 (1979); United States v. M dwest Video
Corp., 406 U.S. 649 (1972) (“Mdwest Video”); Pronotion of Conpetitive Networks in
Local Tel econmuni cations Markets, Wreless Conmun. Ass'n Int'l, Inc., Petition to
Amend Section 1.4000 of the Conmi ssion's Rules, First Report and Order and Furt her
Notice of Proposed Rul emaking in WI Docket No. 99-217, Fifth Report and Order and
Menmor andum Opi ni on and Order in CC Docket No. 96-98, and Fourth Report and Order
and Menorandum Opi nion and Order in CC Docket No. 88-57 (“Conpetitive Networks”),
15 FCC Rcd 22983, 23028-29 { 101 and n. 261 (2000).

FN290. See Conmmuni cations Act 8 1, 47 U.S.C. § 151.
FN291. See Communi cations Act § 2(a), 47 U S.C. § 152(a).
FN292. See Communications Act § 4(i), 47 U S.C. § 154(i).
FN293. M dwest Video, 440 U. S. at 706.

FN294. See, e.g., Conputer |l Final Decision, 77 FCC2d at 432 (1980), aff'd, Com
puter and Conmun. Indus. Ass'n v. FCC, 693 F.2d 198 (D.C. Cir. 1982), cert.

deni ed, 461 U.S. 938 (1983). See al so Non-Accounting Safeguards Order, 11 FCC Rcd
at 21955 § 102 (1996) (“all of the services that the Conmi ssion has previously
considered to be ‘enhanced services' are ‘information services”’).

FN295. See, e.g., Competitive Networks, 15 FCC Rcd at 23029 § 102, 23042 | 134 &
n.318 (asserting Title | jurisdiction over custoner prem ses antennas used for
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fixed wireless signals); Inplenmentation of Sections 255 and 251(a)(2) of the Com
muni cati ons Act of 1934, as Enacted by the Tel ecommuni cations Act of 1996, Access
to Tel ecommuni cati ons Service, Tel ecommunications Equi pnent and Custoner Prenises
Equi pnrent by Persons with Disabilities, W Docket No. 96-198, Report and Order and
Further Notice of Inquiry, 16 FCC Rcd 6417, 6457 T 98 (1999) (asserting Title |
jurisdiction to regulate informati on services general ly, whether provided by car-
riers or non-carriers, and to inpose disability access rules on the offering of
“voi cemail and interactive nenu services, and rel ated equi pnent”); Computer Il Fi-
nal Decision, 77 FCC2d at 432, 461-86 (asserting Title | jurisdiction over en-
hanced services and inmposing structural separation on AT&T provision of enhanced
services).

FN296. United States v. Southwestern Cable Co., 392 U S. 157 (1968); Southwestern
Bell Tel. Co. v. FCC, 19 F.3d 147 (D.C. Cir. 1994); NARUC Il, supra note 206.

FN297. Wreline Broadband NPRM supra note 12.
FN298. See Conmuni cations Act 8 1, 47 U S.C. 8§ 151.

FN299. See Communications Act 8§ 230(b) (1, 2), 47 U . S.C. § 230(b) (1, 2)
(including “to pronote the continued devel opment of the Internet and other inter-
active conputer services and other interactive nmedia” and “to preserve the vibrant
and conpetitive free market that presently exists for the Internet and other in-
teractive conputer services, unfettered by Federal or State regulation”).

We have relied on 8§ 230 for guidance in making many deci sions. See, e.g., FCC AOL
Time Warner Merger Order, 16 FCC Rcd at 6603 T 128; |nplenentation of the Loca
Conpetition Provisions of the Tel ecomruni cations Act of 1996, Declaratory Ruling
in CC Docket No. 96-98 and Notice of Proposed Rul enmaking in Docket No. 99-68, 14
FCC Rcd 3689, 3693 f 6 (1999); Access Charge Reform CC Docket No. 96-262, First
Report and Order, 12 FCC Rcd 15982, 16133 T 344 (1997); Notice of Proposed Rul e-
maki ng, Third Report and Order, and Notice of Inquiry, 11 FCC Rcd 21354, 21477
282 (1996).

FN300. See Communi cations Act § 601(4), 47 U.S.C. § 521(4).
FN301. See supra note 14.

FN302. The First Anmendnent provides that “Congress shall nmake no law ... abridging
the freedom of speech, or of the press ...” U S. Const. Anend. |. Conpare Contast
Comments at 26; Cox Conments at 47-50; NCTA Conments at 38-39, NCTA Reply Comments
at 3; Verizon Comments at 35-38 with Consuners Union Conments at 6-9; NATOA Com
nments at 18. See al so David Wblitz, Open Access and the First Anmendnent: A Cri-

ti que of Contast Cablevision of Broward County, Inc. v. Broward County, 4 YALE
SYMP. L. & TECH 6 (2001) (arguing that the First Amendment does not prohibit nul-
tiple ISP access regulations simlar to those pronul gated by Broward County and
litigated in Contast Cablevision of Broward County, Inc. v. Broward County, 124 F.
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Supp. 2d 685 (S.D. Fla. 2000)); Harold Feld, Whose Line Is It Anyway? The First
Amendnent and Cabl e Open Access, 8 COMMLAW CONSPECTUS 23 (2000) (arguing that the
First Anmendnent authorizes but does not require the federal government and | ocal
franchi se authorities to inpose multiple | SP access conditions on cabl e operat-
ors).

FN303. See, e.g., Satellite Broadcasting & Commun. Ass'n v. FCC, 2001 W. 1557809
(4th Cir., Dec. 7, 2001), aff'g 146 F. Supp. 2d 803 (E.D. Va. 2001); Tine Warner
Ent. Co. v. FCC, 240 F.3d 1126 (D.C. Cir. 2001).

FN304. See Carriage of Digital Television Broadcast Signals, CS Docket No. 98-120,
Local Broadcast Signal Carriage |Issues, CS Docket No. 00-96, Application of Net-
wor k Non-Duplication, Syndicated Exclusivity and Sports Bl ackout Rules to Satel -
lite Transm ssion of Broadcast Signals, CS Docket No. 00-2, First Report and Order
and Further Notice of Proposed Rul e Rul emaki ng, FCC 01-22 Y 112-15 (rel. Jan. 23,
2001), available at 2001 W 69391 (tentatively concluding that the mandatory sim
ul taneous carriage of both a television station's digital and anal og signals may
burden cabl e operators' First Amendnent interests substantially nore than is ne-
cessary to further the legitimte interests).

FN305. See, e.g., Charter Reply Comments at 34; Cox Conments at 50-51. The rel ev-
ant portion of the Fifth Amendment provides: “... nor shall private property be
taken for public use, w thout just compensation.” U.S. Const. Anend. V.

FN306. See supra paras. 20-29.
FN307. See supra para. 26.
FN308. See supra note 8.

FN309. Contast, Contast and United Online to O fer NetZero and Juno Hi gh-Speed I n-
ternet Service (press release), Feb. 26, 2002

FN310. AT&T Contast Corp., SEC Filing S-4, Feb. 11, 2002 (containing Exchange
Agreenment dated as of Dec. 7, 2001, between M crosoft Corp. and Contast Corp).

FN311. See supra note 120.
FN312. See supra note 124.
FN313. Communi cations Act 88 651, 653, 47 U.S.C. 88 571, 573.

FN314. In this context, we refer to “intranodal” conpetition as conpetition anong
providers using the sane type of facilities (e.g., incunbent and conpetitive Local
Exchange Carriers (“LECs”), cable operators and overbuilders). “Internodal” com
petition is conpetition anong providers using different types of facilities (e.qg.,
LECs and cabl e operators).
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FN315. See Wreline Broadband NPRM supra note 12, at T 6 (“the Conmission will
strive to devel op an anal ytical framework that is consistent, to the extent pos-
sible, across nultiple platforns”).

FN316. See Adel phia Reply Conments at 7 n.23 (stating that “Adel phia is not aware
of a single allegation in the comments that Adel phia, or any other operator, has
actually engaged in any activity designed to ‘relegate’ certain sites to the

‘slow |ane. Indeed, ... the capability to engage in the posited behavior exists
in any ISP.”); Conctast Comments at 31 (opining that the “openness that really mat-
ters to custonmers - and what nmkes the Internet so special and remarkable - is the

ability to go anywhere, to access any information with a single click of a nouse.
That openness exists with cable Internet today.”); Cox Conments at 19 (stating
that “once connected [to the Internet], noreover, [consuners] are able to visit
any website and access any information (or |1SP) they desire”). The Center for
Denocracy and Technol ogy, a proponent of nultiple ISP access that conducted a

| arge study of the broadband busi ness, concluded only that there was “a theoretic-
al but cognizable risk of content censorship in the absence of nandated open ac-
cess.” Center for Denocracy and Technol ogy Cormments at 5 (italics added).

FN317. We are struck by the conplexity of the proposals for nultiple | SP access
advocated by sone conmenters. See supra notes 283-287. See al so AT&T Reply Com
nments at 17-26; Big Planet Coments at 14; Center for Denobcracy & Technol ogy Com
ments at 16-18; Charter Reply Conments at 33-36

FN318. See supra note 29.

FN319. See supra note 8.

FN320. See Wreline Broadband NPRM supra note 12, at ¢ 50.
FN321. See supra paras. 26-29.

FN322. Adel phia Reply Conments at 10-11 (listing unresolved technical issues in
mul tiple I SP access).

FN323. See al so AeA Comments at 11 (stating that “agreenents, which reflect com
nercial reality, are preferable to the inposition of a one-size fits all conmon
carrier approach”); Conctast Comments at 38 (noting the uncertainty about how nmany
subscribers will place the greatest value on ease of searching, instant nessagi ng
capabilities, vast anopunts of proprietary content, backbone capacity, or filtering
out offensive content); NCTA Conments at 63-64 (sane). See also Universal Service
Report, 13 FCC Rcd at 11524 § 46, 11540 Y 82.

FN324. As previously noted, the FTC and this Conm ssion have separately anal yzed
t he question of whether the AOL Tinme Warner nerger created market conditions war-
ranting intervention applicable to the nmerged firm See supra note 8.
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FN325. Conmmuni cations Act 8§ 3(46), 47 U S.C. § 3(46).
FN326. See supra paras. 42-43.

FN327. Communi cations Act 8§ 10, 47 U.S.C. § 160.
FN328. See supra note 219.

FN329. GTE. Net LLC v. Cox Conmun., Inc., Case No. 00-CV-2289-J (BEN), Order G ant-
ing Motion to Stay and Denying Mdtion to Dismiss, slip. op. at 10 (Jan. 29, 2002).

FN330. Communi cations Act 8§ 10, 47 U.S.C. § 160.

FN331. See supra paras. 38-39.

FN332. See authorities cited supra note 139.

FN333. See Communications Act § 2(a), 47 U.S.C. § 152(a).
FN334. See 47 U.S.C. § 157 note, 8§230(b)(1), (2).

FN335. See supra Section IV. B. See generally LSGAC Advi sory Reconmmrendati on No.
26, at 2-3 (Title VI provides |ocal governnents with sufficient authority to ad-
dress conpetition between affiliated and unaffiliated content providers, play a
meani ngful role in overseeing the depl oynent of advanced cable services, and en-
sure that providers of advanced services address |ocal and specific community
needs and interests).

FN336. See California v. FCC, 39 F.3d 919, 931-33 (9th Cir. 1994); Conputer and
Conmuni cati ons Industry Ass'n v. FCC, 693 F.2d 198, 214-218 (D.C. Cir. 1982),
cert. denied, 461 U S. 938 (1983).

FN337. 47 U.S.C. § 544(b)(1).

FN338. See Communi cations Act 8§ 613(d), 617, 47 U.S.C. 88 533(d), 537. Access
conditions inposed by Portland and Mul tnomah County, Oregon and Henrico County,
Virginia were overturned pursuant to section 621(b), 47 U S.C. § 541(b) as beyond
the franchisors' Title VI authority. See MedjiaOne Group, Inc. v. County of Henrico
(“Henrico County”), 257 F.3d 356, 363-64 (4t Cir. 2001) (access requirenment com
pelling the cable operator to offer the platform separately for the use of unaf-
filiated I1SPs inpermssibly required the cable operator to provide tel ecomunica-
tions facilities); Portland, 216 F.3d at 877-880 (the transport function of cable
nodem servi ce was a separate tel ecommuni cations service, which could not be ad-
dressed pursuant to cable franchising authority conferred by Title VI). A Broward
County, Florida ordinance requiring all cable operators offering cable nmbdem ser-
vice to provi de open access was overturned based on First Amendnent considerations
and was wi thdrawn in a subsequent settlenent agreenent. See Contast Cabl evision of
Broward County, Inc. v. Broward County, 124 F. Supp. 2d 685 (S.D. Fla. 2000);
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Broward County Settles Open Access Lawsuit with AT&T, Concast, COVMJNI CATI ONS
DAILY, April 17, 2001. In other cases, franchising authorities considering nul-
tiple | SP access requirenments determni ned that present and future conpetition for
br oadband I nternet services obviated the need for a mandatory access requirenent.
See supra note 9. As discussed supra para. 26, several cable operators have an-
nounced their intentions to acconmodate nultiple |SPs.

FN339. See Conmmuni cations Act 8§ 253(c), 47 U.S.C. § 253(c) (preserving for State
and | ocal governnents authority over rights-of-way); Comrunications Act 8§
602(7)(B), 47 U S.C. 8§ 522(7)(B) (excluding fromdefinition of cable system sub-
ject to franchising authority a facility that serves subscribers w thout using any
public right-of-way); TCl Cablevision of Gakland County, Inc., Petition for De-
claratory Ruling, Preenption and Other Relief Pursuant to 47 U S.C. 8§ 541,

544(e), and 253, CSR-4790, Menorandum Opinion and Order (“Troy Decision”), 12 FCC
Rcd 21396, 21441-42 (1997), reconsideration denied, (“Troy Reconsideration Order”)
13 FCC Rcd 16400, 16414 § 43 (1998); Definition of a Cable Tel evision System MMV
Docket No. 89-35, Report and Order, 5 FCC Rcd 7638, 7639 {1 10 (1990).

FN340. Conmuni cations Act § 601(2)-(3), 47 U.S.C. 8521(2)-(3).
FN341. 47 U.S.C. 8541(a)(2).

FN342. 47 U S.C. § 544(b)(1). See 1984 House Report at 68, 1984 U.S.C.C. A N at
4705.

FN343. 47 U.S.C. § 544(a).

FN344. Troy Decision, 12 FCC Rcd at 21429 { 78 (conditions inposed on grant of
construction pernmts for cable systemupgrades limting use of the systemfor
t el econmuni cati ons services were found to violate § 621(b)(3)(B)).

FN345. See generally Troy Decision, 12 FCC Rcd at 21440-41 T 102; Pronotion of
Conpetitive Networks in Local Tel ecomrunications Markets, 14 FCC Rcd 12673,
12714-15 (1999).

FN346. See Troy Decision, 12 FCC Rcd at 21442  107.

FN347. Conctast Conmments at 41; CCTA Reply Comments at 4-11 (citing to local fran-
chising authority and State government attenpts to inpose access and other re-

qgqui renents on cabl e nodem service, and expressing concern that sone cities wll
seek to expand their jurisdiction over cable nodem service generally and that com
petitors will leverage the local regulatory process to seek access requirenents,
or custoner service or technical standards underwitten by conpetitors).

FN348. See National League of Cities, et al. Comments at 13 (“the cost ... in |ost
franchi se fees woul d be staggering”); Marin Comments at 7 (“[t]he failure to clas-
sify cabl e nodem service as a cable service will have very adverse financial and

© 2008 Thonmson Reuters/West. No daimto Oig. US Gov. Wrks.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS253&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS602&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS602&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS522&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS541&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS544&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS253&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=1997264038&ReferencePosition=21441
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=1997264038&ReferencePosition=21441
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=1998272081&ReferencePosition=16414
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=1990195285&ReferencePosition=7639
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS601&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS521&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS541&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS544&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS544&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=1997264038&ReferencePosition=21429
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=1997264038&ReferencePosition=21429
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=1997264038&ReferencePosition=21440
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=1997264038&ReferencePosition=21440
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=1999290881&ReferencePosition=12714
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=1999290881&ReferencePosition=12714
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=1999290881&ReferencePosition=12714
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=1999290881&ReferencePosition=12714
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=1997264038&ReferencePosition=21442
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=1997264038&ReferencePosition=21442

17 F.C.C.R. 4798, 17 FCC Rcd. 4798, 2002 WL 407567 (F.C.C.) Page 88

regul atory consequences for public agencies”); New Oleans Coments at 4, 10

(cabl e nodem service is a cable service and cabl e operators nust pay franchise
fees on revenues fromthis service); NATOA Comments at 22 (local authority to man-
age and recei ve conpensation for access to public rights-of-way is recognized in

t he Conmuni cations Act); NATOA Reply Conments at 33-34 (anticipating consuner com
pl ai nts regardi ng cabl e nodem servi ce and noting that the Comm ssion previously
expanded the franchise fee revenue base to include pay-per-view progranm ng,

| eased access, and advertising revenues |largely because of franchise authority re-
sponsibilities to investigate and resol ve conpl ai nts about these services).

FN349. 47 U.S.C. § 542(b).

FN350. See Internet Tax Freedom Act 88 1101(a), 1104, 112 Stat. 2681-719,
2681-724-726, 47 U.S.C. A. 8 151 note. The Internet Tax Freedom Act inposed a
noratoriumon the ability of State or |ocal governnents to inpose new taxes on |n-
ternet access. This noratorium has been extended through Novenber 1, 2003. Inter-
net Tax Nondi scrimnation Act, Pub. L. No. 107-75, 115 Stat. 703 (2001). Franchise
fees inposed pursuant to sections 622 and 653 of the Conmunications Act, 47 U S.C
88 542, 573, for cable services and open video systens, respectively, and any oth-
er fee related to obligations of telecomunications carriers under the Conmmuni ca-
tions Act were not considered to be taxes subject to the noratorium |Internet Tax
Freedom Act § 1104(8)(B).

FN351. See CCTA Reply Comments at 12-13 (“both operators and franchise authorities
find thensel ves caught in the mddle”); Cox Reply Corments at 2 n.4; National
League of Cities Reply Comments, Attachnent (Letter from Kathi Noe, Director, Gov-
ernnent Affairs, AT&T Broadband, to Janet Freel and, Senior Financial Analyst, Real
Property Division, City of Palo Alto, Cal. (Dec. 15, 2000)) at 2 (“Suspension of
franchise fees on @one is particularly inportant in states within the Ninth Cr-
cuit, because of the existence of State consumer protection |aws which often give
rise to class action or other litigation. Such lawsuits nmight seek a refund of any
fees not lawfully collected ...."); id. (Letter fromStanford T. Inouye, Area
Franchi se Manager, AT&T Broadband, to Pam Berrian, Franchi se Manager, City of Eu-
gene, Or. (Dec. 13, 2000)) (same).

FN352. See, e.g. Cox Reply Comments at 2 & n. 4.

FN353. See Letter fromDavid E. MIIls, Dow, Lohnes & Albertson, Counsel to Cox, to
W Kenneth Ferree, Chief, Cable Services Bureau, FCC (Cct. 16, 2001), referring to
pending litigation captioned Bova v. Cox Conmunications, Inc., Civil Action No.
7:01 Cv 00090 (WD. VA ) (class action seeking recovery of franchise fees collec-
ted on cabl e nodem service).

FN354. Amendnent of Parts 1, 63 and 76 of the Conmission's Rules to Inplenent the
Provi si ons of the Cabl e Conmunications Policy Act of 1984, MM Docket No. 84-1296,
Menor andum Opi ni on and Order, 104 FCC 2d 386, 393 {1 18-19 (1986), aff'd on this
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poi nt sub nom ACLU v. FCC, 823 F.2d 1554, 1573-75 (D.C. Cir. 1987); see also Tine
War ner Entertai nment/Advance- Newhouse Partnership and the City of Ol ando,

Florida, Petitions for Declaratory Ruling on Franchi se Fee |ssues, Menorandum

Opi nion and Order, 14 FCC Rcd 7678 (1999).

FN355. Henrico County, 257 F.3d at 365

FN356. See NATOA Comments at 20-21; National League of Cities, et al. Comments at
13- 14.

FN357. See Communi cations Act 8§ 632(a), 47 U.S.C. 8§ 552(a).

FN358. See 47 U.S.C. § 552(d)(1), (2); see also 47 C.F.R 88§ 76.309, 76.1602,
76. 1603.

FN359. Conmmuni cations Act § 224, 47 U.S.C. § 224.
FN360. Gulf Power, 112 S.Ct. at 786, 787-88, 789
FN361. Id. at 787-88. See 47 U.S.C. § 224(d), (e).

FN362. See | nplenentation of Section 703(e) of the Tel ecommuni cati ons Act of 1996,
Anmendrment of the Conmi ssion's Rules and Policies Governing Pole Attachments, CS
Docket No. 97-151, Report and Order (“Pole Attachment Order "), 13 FCC Rcd 6777
6794-96 7 32, 34 (1998).

FN363. 47 U.S.C. §254(d).

FN364. See, e.g., Contast Conments at 42-43; SBC/ Bell South Comrents at 37, Reply
Comments at 22-23; OPATSCO Comments at 2-4; Texas Ofice of Public Utility Counsel
Comments at 21; USTA Comrents at 23-24; VoiceStream Reply at 1, 14-17; see also
USTA Petition for Declaratory Ruling on Universal Service Contribution Obligations
of Cable Operators that Provide Tel ecomruni cati ons Service (GN Docket No. 00-185,
filed Sept. 26, 2000).

FN365. If a cable operator were to be also classified as a tel ecommunications car-
rier because it provides a separate tel ecomunications service, universal service
contribution obligations would be mandat ory under section 254(d) of the Conmuni ca-
tions Act. 47 U.S.C. 8§ 254(d). Section 254(d) al so provides the Conm ssion with
the discretion, if the public interest so requires, to inpose universal service
contribution obligations on “any provider of interstate tel ecomunications” (as

di stingui shed fromtel ecomruni cations service). 47 U.S.C. § 254(d).

FN366. See Wreline Broadband NPRM FCC 02-42, 11 79-80.

FN367. A “cable operator” is defined for purposes of section 631 to include “any
person who (i) is owned or controlled by, or under commopn ownership or contro
with, a cable operator, and (ii) provides any wire or radi o conmunications ser-
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vice” as well as persons within the definition in section 602.47 U S.C. §
551(a)(2) (O (citing 47 U S.C. 8§ 522(5)). The Commi ssion has interpreted this sec-
tion to enconpass cable operators and their affiliates that provide any wire or
radi o communi cati ons service. See FCC ACL Time Warner Merger Order, 16 FCC Rcd at
6665 T 279.

FN368. 47 U.S.C. § 551. Subsection (a)(2)(B) defines “other service.”

FN369. See Application of the United States of Anerica for an Order Pursuant to 18
US. C 8§ 2703(D) (“Application of the United States”), 157 F. Supp. 2d 286, 291
(S.D.N. Y. 2001).

FN370. 47 U.S.C. 8 551(a), (b), (c). The provisions in subsection (h), regarding
the standard of proof for a court order and giving the subject an opportunity to
appear and contest the clains made to support a court order, have been found to be
i napplicable to “other service.” See Application of the United States, 157 F.

Supp. 2d at 291 (citing 47 U.S.C. 8 551(a)(2) (defining “other service” for pur-
poses other than section (h)). An exception to the restriction on disclosure added
by the USA Patriot Act pernits an operator to disclose personally identifiable in-
formation to a governnent entity as authorized under certain provisions of title
18 of the United States Code, other than records regarding the subscriber's sel ec-
tion of video programm ng. See Uniting and Strengthening America by Providing Ap-
propriate Tools Required to Intercept and Cbstruct Terrorism Act of 2001 (*USA
Patriot Act”), Pub. L. No. 107-56, Title Il, § 211, 115 Stat. 283 (2001), 47

U S.C. 8 551(c)(2)(D)

FN371. 47 U.S.C. 8§ 551(g). See National League of Cities, et al Comments at 15
(arguing that the privacy provisions of § 631 can and should apply to cable nobdem
service).

FN372. See 47 U.S.C. § 551(f) (providing that any person aggrieved by the section
may bring a civil action in a United States district court).

FN373. As a condition for its approval of the AOL Tine Warner nerger, the Comni s-
sion required AOL Time Warner to certify periodically that AOL Time Warner is and
will remain in conpliance with section 631. FCC AOL Ti me Warner Merger Order, 16
FCC Rcd at 6665 1 279.

FN374. See 5 U.S.C. § 603. The RFA, 5 U. S.C. § 601 et. seq., has been amended by
the Smal| Business Regul atory Enforcenment Fairness Act of 1996 ("“SBREFA’), Pub. L.
No. 104-121, Title Il, 110 Stat. 847 (1996).

FN375. See 5 U.S.C. § 603(a).
FN376. Id.

FN377. Cable nodem service refers to the provision of high-speed Internet access
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service over cable systemfacilities. See supra para. 1.
FN378. 5 U.S.C. § 603(b)(3).
FN379. 1d. § 601(6).

FN380. Id. 8§ 601(3) (incorporating by reference the definition of “small business
concern” in the Small Business Act, 15 U S.C. 8§ 632). Pursuant to 5 U S.C. §
601(3), the statutory definition of a small business applies “unless an agency,
after consultation with the Ofice of Advocacy of the Small Business Adninistra-
tion and after opportunity for public conment, establishes one or nore definitions
of such term which are appropriate to the activities of the agency and publishes
such definition(s) in the Federal Register.”

FN381. 15 U.S.C. § 632.

FN382. 13 C.F. R § 121.201, North Anerican Industry Classification System
(“NAICS") code 513220.

FN383. See U. S. Departnent of Commerce, Bureau of the Census, 1992 Econom ¢ Census
I ndustry and Enterprise Receipts Size Report, Table 2D (U.S. Bureau of the Census
data under contract to the Ofice of Advocacy of the U S. Snall Business Adm nis-
tration). These data have been updated for 1997, but wi thout the small business
breakout. See Summary, 1997 Econom c¢ Census, Subject Series: Information, at 24

(i ssued April 2001). By 1997, the census total for firns in this category had in-
creased to 4,185. Id.

FN384. 47 C.F.R § 76.901(e). The Comm ssion devel oped this definition based on
its determ nations that a small cable conpany is one with annual revenues of $100
mllion or less. See Inplenentation of Sections of the Cable Tel evision Consumner
Protection and Conpetition Act of 1992: Rate Regul ati on, MM Doc. Nos. 92-266 and
93-215, Sixth Report and Order and El eventh Order on Reconsideration, 10 FCC Rcd
7393, 7408-7409 9 28-30 (1995).

FN385. Paul Kagan Assocs., Inc., Cable TV Investor, Feb. 29, 1996 (based on fig-
ures for Dec. 30, 1995).

FN386. 47 U.S.C. § 543(m(2).

FN387. See FCC Announces New Subscri ber Count for the Definition of Small Cable
Operator, Public Notice, 16 FCC Rcd 2225 (2001).

FN388. 47 C.F.R § 76.1403(b).

FN389. See FCC Announces New Subscri ber Count for the Definition of Small Cable
Operator, Public Notice, 16 FCC Rcd 2225 (2001).

FN390. We do receive such information on a case-by-case basis only if a cable op-
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erator appeals a local franchise authority's finding that the operator does not
qualify as a small cable operator pursuant to section 76.901(f) of the Commi s-

sion's rules. See 47 CF. R 8§ 76.990(b).
FN391. See 47 U.S.C. 8§ 573
FN392. 13 C.F.R § 121.201, NAICS Codes 51321 and 51322.

FN393. 1d.

FN394. See Federal Communications Commission, Filings for Certification of Open

Vi deo Systens, at http://ww.fcc. gov/csb/ovs/csovscer.htm (visited Jan

FN395. 47 U.S.C. § 153(20).
FN396. See ACA Comments at 15-18.

FN397. 47 C.F.R 8§ 1.415 and 1. 419.

8, 2002).

FN398. See Electronic Filing of Documents in Rul emeki ng Proceedi ngs, 63 Fed. Reg.

24121 (1998).

FN399. See FCC Announces a New Filing Location for Paper Documents and a New Fax

Nunber for General Correspondence, Public Notice, DA 01-2919 (rel. Dec.

FN40O. 47 C.F.R § 1.1206(b).
FN401. See id. § 1.1206(b)(2).
*4861 APPENDI X
LI ST OF COMMVENTERS

I NI TI AL COMVENTS
AeA

Al liance for Public Technol ogy

Aneri can Cabl e Association (“ACA”)

Associ ation for Maxinmum Service Tel evision, Inc. (“MST")
Associ ati on of Communi cations Enterprises (“ASCENT”)*

Associ ation of America's Public Television Stations (“APTS")
AT&T Corporation (“AT&T")

Big Planet Inc. (“Big Planet”)
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Cable & Wreless

Cabl evi si on Systens Corporation (“Cabl evision”)
Cel l ul ar Tel ecommuni cations | ndustry Association (“CTIA")
Center for Denmpcracy & Technol ogy

CenturyTel, Inc. (“CenturyTel”)

Charter Comrunications (“Charter”)

Circuit City Stores, Inc. (“Circuit City”)
Citizens for a Sound Econony

City of Los Angeles (“Los Angel es”)

City of New Ol eans (“New Ol eans”)

Contast Corporation (“Contast”)

Commerci al I nternet Exchange Association (“ClX")
Conmruni cati ons Workers of Anerica

Conpetition Policy Institute

Conpetitive Access Coalition

Conpetitive Tel ecommuni cations Association (“ConpTel”)
Consuner and | SP Representatives (including: National Association of Towns and
Townshi ps, Citizen Power, Inc., the Utilities Commi ssion, New Snyrna Beach,
Fl ., Amigo.net and NorthNet)
Consuners Uni on, Consuner Federation of America, Center for Media Education and
Medi a Access Project (“CU")

Cox Communi cations (“Cox")

Eart hLi nk, Inc (“EarthLink”)

EchoStar Satellite Corporation (“EchoStar”)
Excite@ome (“Excite”)

Gemi ni Networks, Inc. (“Gemini”)

Heartland Institute (“Heartl and”)

I nformati on Technol ogy I ndustry Counci
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Lanpe, Matthew (“Lanpe”)

Marin Tel ecomuni cati ons Agency (“Marin”)
Menard, Francois D. (“Menard”)

Mer catus Center (“Mercatus”)

Metricom Inc. (“Metricont)

M Il enium Media, Inc. (“MIIleniunt)

Nati onal Association of Tel econmunications Oficers & Advisors (“NATOA")
Nat i onal Cabl e Tel evi si on Associ ati on (“NCTA")
Nat i onal League of Cities, et al.

Net Conpet e Now

*4862 New Hanpshire | SP Associ ation

Newspaper Associ ation of Anerica

OpenNET Coal ition (“OpenNET")
Organi zation for the Pronmption and Advancenent of Small Tel ecomuni cati ons Com
pani es (“OPASTCO')

Qnest Communi cations International, Inc. ("“Quest”)

Pegasus Communi cati ons Corp. (“Pegasus”)

Progress & Freedom Foundati on

RCN Tel ecom Services, Inc. (“"RCN)

SBC Comuni cations Inc. & Bell South Corporation (“SBC/ Bell Sout h”)
SBCA and the SIA Satellite Broadband & Internet Division (“SBCA”)
St ar Band Conmuni cations (“StarBand”)

Tel ecomruni cations I ndustry Association (“TlIA")

Texas O fice of Public Utility Counsel

Towns of East Hanpton and Sout hanpton, NY

United States Internet Industry Association & i Advance (“USIIA")

United States Tel ecom Associ ation (“USTA")
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Utilicom Networks, Inc. (“Uiliconi)
Verizon Comuni cations (“Verizon”)
Worl dCom Inc. (“Worl dCont)

*Late Filed

REPLY COMVENTS
AARP

Adel phi a Comruni cati ons Corp. (“Adel phia”)

Al liance for Conmunity Media

Al liance for Public Technol ogy

Aneri can Autonobile Association (“AAA")

Ameri can Cabl e Association (“ACA”)

AT&T Corp. (“AT&T")

Cabl e & Comruni cati ons Corporation

California Cable Tel evision Association (“CCTA")
Center for Denmpcracy and Technology*

Charter Comruni cations (“Charter”)

City and County of San Francisco (“San Francisco”)
Contast Corporation (“Contast”)

Commercial I nternet Exchange (“Cl X")

Conpetitive Access Coalition

Conpetitive Tel econmuni cati ons Association (" ConpTel ")
Cox Communi cations (“Cox")

Hi gh Speed Access Corp. (“HSA")
Hughes Network Systens, Hughes Comrunications, Inc. & Hughes Comruni cati ons
Gal axy, Inc. (“Hughes”)

*
| bssNet | nternet Service

I nsi ght Communi cations Conpany (“Insight”)
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*

Medi acom Communi cations Corp. (“Mediaconi)

Menard, Francois D. (“Menard”)

Nat i onal Associati on of Broadcasters (“NAB")

Nati onal Association of Tel econmunications Oficers & Advisors (“NATOA")
*4863 National Association of Towns and Townshi ps

Nat i onal Cabl e Tel evi si on Associ ati on (“NCTA")

Nat i onal League of Cities, Texas Coalition of Cities & Cities of Palo Alto & Eu-
gene (“National League of Cities”)

New Hampshire | SP Associ ati on

OpenNet Coalition (“OpenNET")

SBC Communi cations, Inc. & Bell South Corp. (“SBC/ Bell South”)
“Smal | 1 SPs” (Listed Bel ow)

Speta, Professor Janes B. (“Speta”)

St ar Band Conmuni cations (“Starband”)

*
State of California & the Public Utilities Conmm ssion
Texas Office of Public Wility Counsel, Consumer Federation of America and Con-
sunmers Uni on

Time Warner Cable (“Time Warner”)

United States Tel ecom Associ ation (“USTA")
Utilicom Networks LLC (“Utilicont)

Veri zon Communi cations (“Verizon”)

Voi cestream Wrel ess (“Voicestreant)

Worl dCom I nc. (“Worl dConi)

*Late Filed

Filings by Small | SPs
A+Net | nternet

Advanced Conputer & Commrunication Systenms (“ACCS")

APK Net, Inc.
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Associ ation for Conpetitive Technol ogy
Brand X I nternet

Carolina Online

Col usaNET

Computer Office Solutions, Inc. ("COS")
Dat aFoundry. net

Fast Q com

Fl areNet, Inc.

Fi ber hood Net wor ks

Grapevi ne Internet Services
Hanpt ons Onl i ne

Hurricane | nternet

| ConnectDirect.com

[IlTum nati Online

I nfobahn Qutfitters

| n4Web. com

Infinetivity

I nstant I nternet Corporation
HMC Ltd, Inc.

LavaNet |nc.

Nai sp. net

Net al I i ance, |nc.

Networld Online

On- Ranp | ndi ana

*4864 Peak | nternet

PCEZ. com
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Port One | nternet

Questar Information Systens
RI CA. Net

Saf e Access

711. Net

Smart Gat e Corporation
Star Gate

St ar Li nx

Sterling Communi cations
Sunrise Internet Services
Super nova Systens

Texas Communi cati ons
Texas. Net

Total Logic Systens

West PA. net

Wor | dnet Communi cat i ons

EX PARTE FI LI NGS

Adel phi a Commruni cati ons

Al 'l egi ance Tel ecom

Al l en, Ti nothy

Anerican Cabl e Association
AOL Time Warner Inc.

AT&T Corporation

ATX Technol ogi es, Inc.
BELD Br oadband

California Cable Tel evision Associ ati on
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California Public Utilities Comm ssion

Cel l ul ar Tel ecommuni cations & Internet Association
Charter Conmunications

Chester Communi cations

City of Boston Law Depart nment

City of Los Angel es

Contast Corporation

Conpetitive Tel econmuni cati ons Associ ati on
Consuners Union, et al.

Cox Communi cations, |nc.

Donahue, Hugh Carter; Ferrigno-Stack, Josephine; O Donnell,
Ear t hLi nk, 1nc.

Exci t e@one Cor poration

FCC LSGAC

Focal

Grande Conmuni cati ons

Hei ns, Stephen A

Ilyin, Sergey

I nsi ght Conmuni cati ons

Medi a Access Proj ect

Shawn

Nat i onal Associ ati on of Tel econmuni cations Officers & Advisors

*4865 National Cable & Tel econmuni cati ons Associ ation
OpenNet Coal ition

Qnest Conmuni cations International, Inc.

SBC Tel ecomruni cati ons, Inc.

State of California Public Utility Conm ssion
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US Internet |Industry Association
United States Tel ecom Associ ati on
Wor | dcom
*4866 SEPARATE STATEMENT OF CHAI RVAN M CHAEL K. POWELL

Re: I nquiry Concerning Hi gh-Speed Access on the Internet Over Cable and O her
Facilities; Internet Over Cable Declaratory Ruling; Appropriate Regul atory
Treatment for Broadband Access to the Internet over Cable Facilities, GN Docket
00- 185.

. Introduction

One might ask what is in a nane? In the law, a great deal. \Wen Congress crafts
legislation it defines the rights, responsibilities and obligations by reference
to particular definitions or classifications. In the nultifaceted world of comu-
nications it has defined the rights and obligations differently, depending on the
nature of the service offered without regard to the neans in which it is offered.

Thus, the Conm ssion has an inescapable duty to determ ne the will of Congress by
faithfully applying these definitions to new services. This is not an easy task,
gi ven all comrunication services have sone similar and overl appi ng features.

I1. There Are Three Statutory Classifications

For our purposes, there are three essential regulatory definitions under the stat-
ute, each having different regul atory consequences: “Tel ecomruni cations service”
is defined in 47 U.S.C. § 153(46). “Cable service” is defined in Section 602(6).
And “information service” is defined in the United States Code in Section 153(20).

I f one | ooks throughout the statute, one will see clearly that Congress ascribed
different regulatory treatment to these classifications - sonetinmes nore regul at -
ory oversight, sonetinmes |ess. For exanple, a cable service provider cannot be

regul ated as a common carrier pursuant to the statute. Yet, as a consequence
of the statute, a tel ecomunications service provider is regulated as a conmpn
carrier. Most inportantly, “information service” is a conscious regulatory classi-

fication under the statute. Not only is it defined, there are specific references
to it throughout the statute.

For exanple, the Commission under its discretion can extend universal service ob-
ligations to providers that use tel econmuni cati ons who are not tel ecommunications
carriers (who nust contribute to universal service). This indicates Congress re-

cogni zed cl asses of services, other than tel econmuni cations service that may have
to be reached by Commi ssion discretion, rather than mandatory application under

the statute. Similarly, the schools and libraries provisions nake specific refer-
ence to information services as being covered by the provision, entitling schools
and libraries to discounted service. O, one can |ook at the network sharing pro-
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vision of Section 259 and see specific reference to information service as well as
t el ecommuni cati on services.

*4867 I11. The Classification Is Not An Exercise In Regulatory Free WII

The Conm ssion does not have unconstrained discretion to pick its preferred defin-
ition or classification, as sonme inmply. The Commi ssion nust attenpt to faithfully
apply the statutory definition to a service, based on the nature of the service

i ncluding the technol ogy used and its capabilities, and the nature of the inter-
active experience for the consuner. This “is conplex and subject to considerable
debate and ... appropriately left to the expertise of the FCC.”

The Conmission is not pernitted to | ook at the consequences of different defini-
tions and then choose the |abel that conports with its preferred regulatory treat-
ment. That would be contrary to | aw. The Conm ssion nust apply the definition and
then accept the regulatory regine that adheres to that classification and that

whi ch Congress chose when it adopted the statute.

V. Conmission Is Not Neutered By This Cl assification

The Conmi ssion is not |left powerless to protect the public interest by classifying
cabl e nodem service as an information service. Congress invested the Comm ssion
with anple authority under Title |I. That provision has been invoked consistently
by the Conmi ssion to guard against public interest harns and anti-conpetitive res-
ul ts.

It was this Conmi ssion that pronul gated Conputer |, Conputer |l and, Conputer |11,
(all under Title I) in an effort to protect against public interest harns, al

with the blessing of judicial review and court sanction of its ancillary author-
ity. Additionally, Title VI is a direct progeny of the Commi ssion's assertion of
jurisdiction over cable services under its Title | authority and has regul at ed
cabl e extensively for a nunber of years under that authority. This exercise, too,
was approved by the Supreme Court as within the congressi onal schene.

There is no basis to conclude that Title | is inadequate to strike the right regu-
| at ory bal ance. The Conmission's willingness to ask searching questions about com
petitive access, universal service and other inmportant policy issues denonstrates
its conmmtment to explore, evaluate and rmake responsi bl e judgments about the regu-
| atory frameworKk.

FN1. See Communications Act 8§ 621 (c), 47 U S.C. § 541 (c)
FN2. Medi aOne Group, Inc. v. County of Henrico, 257 F. 3d 356 (4th Cir. 2001).
FN3. United States v. Sout hwestern Cable Co., 392 U S. 157 (1968).

*4868 SEPARATE STATEMENT OF COWM SSI ONER KATHLEEN Q. ABERNATHY

Re: I nquiry Concerning Hi gh-Speed Access to the Internet Over Cable and O her Fa-
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cilities; Internet Over Cable Declaratory Ruling Proceedi ng; Appropriate Regul at-
ory Treatnment for Broadband Access to the Internet Over Cable Facilities, GN Dock-
et 00-185.

The declaratory ruling we adopt today provides the | ong-awaited answer to a

pi votal question: What is the appropriate regulatory classification of cable nodem
service? | ampleased that this itemw Il end the regulatory uncertainty that has
led to divergent interpretations of the Act by the courts of appeals and that may
wel | have hanmpered the depl oyment of cable nodemfacilities and the introduction
of these services to consunmers. | comend the Cable Services Bureau and ny fell ow
commi ssioners for devel oping an analytical framework that not only represents the
best reading of the Act but also serves inportant public policy objectives. C as-
sifying cable nodem service as an information service will pronote our goal of
fostering a “m ni mal regulatorrFﬁgyironnent that pronotes investnent and i nnova-
tion in a conpetitive market.” It al so provides the opportunity to create a
nore consi stent regul atory framework across technol ogi cal platforns.

As we have done in the Wreline Broadband NPRM | believe it is inportant to seek
comment on the appropriateness of whol esal e access obligations. It may turn out
t hat mar ket pl ace devel opnents concerning nmultiple | SP access will nake regul atory

i ntervention unnecessary. Mst of the factors that cable operators had fornerly
cited as inpedinents to offering consunmers a choice of |SPs -exclusive contracts
with affiliated | SPs and technical feasibility concerns, for exanple - appear to
have been resolved. Accordingly, in addition to AOL Tine Warner, which offers a
choice of ISPs pursuant to nerger conditions inposed by the Federal Trade Conmi s-
si on, Contast and AT&T Broadband have announced agreenents under which they wll
provi de consuners with a choice of ISPs, and Cox is conducting technical trials. |
al so hope that the declaratory ruling we adopt today will provide a blueprint for
cabl e operators that seek to negotiate additional access arrangenents with inde-
pendent | SPs. By establishing that cable operators nmay enter into access arrange-
ments with i ndependent |SPs on a private carriage basis, our ruling nmakes clear
that cabl e operators can provide choice w thout necessarily subjecting thensel ves
to common carrier regulation.

Overall, however, while these marketpl ace devel opments and our clarification of
the I egal regine provide a basis for optimsm | remain concerned that some cable
operators may continue to offer consuners only a single brand of ISP service or
that cabl e operators generally may offer only two or three options. As the owners
of the nation's nobst extensive broadband architecture and as the |eading providers
of broadband service, cable operators have the potential to suppress conpetition

| believe that the Conm ssion should not yet dismiss proposals to inpose sone kind
of access requirement w thout better evidence that robust conpetition anmong broad-
band 1SPs will develop on its own.

The interrelation of this proceeding and the Wreline Broadband NPRMis a critica
part of my decision to seek further comment on whether to inpose an access obliga-

© 2008 Thonmson Reuters/West. No daimto Oig. US Gov. Wrks.



17 F.C.C.R. 4798, 17 FCC Rcd. 4798, 2002 WL 407567 (F.C.C.) Page 103

tion on providers of cable nbdem service. Cable nodem and DSL providers appear to
be conpeting in a converged broadband market pl ace, yet DSL providers alone are
subject to a series of unbundling and nondi scrim nation requirenents under Com
puter 1I1/111. | therefore believe that it would be inappropriate for the Conm s-
sion not even to consider inposing access obligations on cable operators. | recog-
nize that there are substantial differences in the historical treatnent of wire-
line common carriers and cable operators, and that it nay not be appropriate or
even within our statutory authority to seek conplete parity in our regulatory
*4869 treatnment of broadband services provided over the wireline and cable plat-
forms. Neverthel ess, we are faced with a single overarching question with re-
spect to each service: What is the appropriate role for the Commi ssion in ensuring
that consuners receive the benefits of conpetition and choice? If the Conm ssion
decides to maintain sone form of access obligation at the conclusion of the Wre-
i ne Broadband proceedi ng, we would need to develop a conpelling rationale if we
were to refrain frominmposing an anal ogous requi rement on cabl e operators.

Finally, | am pleased that the Comr ssion has decided to tackle the challenging
guestions relating to state and | ocal jurisdiction over cable nodem services. W
nmust bal ance the legitimate role of |ocal franchising authorities in nanaging

ri ghts-of-way against the risk that excessive regulation will hanmper efforts by
cabl e operators to upgrade plant and roll out new broadband services. | believe
that our state and | ocal coll eagues have no desire to erect regulatory barriers
that would thwart our efforts to “encourage the depl oyment on a reasonabl e _and
timely basis of advanced tel econmuni cations capability to all Americans.” FN3]

| ook forward to working closely with |ocal franchising authorities and their rep-
resentati ve associations so that we can cooperatively establish appropriate

gui delines for right-of-way managenent.

FN1. Appropriate Framework for Broadband Access to the Internet Over Wreline Fa-
cilities; Universal Service Obligations of Broadband Providers, CC Docket No.
02-33, Notice of Proposed Rul emaking 11 5-6 (rel. Feb. 15, 2002) (“Wreline Broad-
band NPRM').

FN2. | encourage commenters to provide detail ed argunents on our statutory author-
ity to impose a cable access requirenment, including in particular the provisions
of the Act that might support our exercise of ancillary authority under section
4(i). | note that, while the Conmission relied on that provision in adopting the
Computer Inquiry requirenments, there may be a greater nexus between those require-
ments and the provisions of Title Il than exists between a cable access require-
ment and other affirmative grants of authority.

FN3. Tel ecomuni cati ons Act of 1996, 8§ 706, 47 U S.C. § 157 note.
*4870 DI SSENTI NG STATEMENT OF COMM SSI ONER M CHAEL J. COPPS

In the Matter of Inquiry Concerning High-Speed Access to the Internet Over Cable
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and Ocher Facilities

Internet Over Cable Declaratory Order Proceedi ng Appropriate Regul atory Treat nment
for Broadband Access to the Internet Over Cable Facilities, GN Docket 00-185

**39 Just one nonth ago, the Conmm ssion adopted a Notice of Proposed Rul emaki ng
regardi ng the classification of broadband services delivered by wireline providers
(“Wreline Broadband NPRM'). | dissented fromthat Notice and expressed concern
that sonme might read that Notice and conclude that the Conm ssion had a predeter-
m ned agenda to deregul ate dom nant providers in the nmarket. The spate of newspa-
per stories and magazine articles in the intervening nonth bears out the concern
that | expressed. Many anal ysts and observers have concl uded exactly that. Today,
| amafraid the Commi ssion reinforces these conclusions. After just four weeks,
and before comments have even been received in the Wreline Broadband proceedi ng,
we enbark on a very simlar path for cable nodem services, only this time we

| eapfrog froma generalized Notice of Inquiry to an extraordinarily far-reaching
Decl aratory Ruling.

| cannot support either the timng of the Declaratory Ruling or its conclusions,
whi ch create dangerous uncertainty in the growi ng market for cabl e broadband ser-
vices. | synpathize with the concerns of cable system operators, |ocal franchising
authorities, and others about the lack of regulatory clarity in this area. But
this Declaratory Ruling does not provide the certainty sought by these entities,

i nstead pl aci ng cabl e nodem services into the regulatory uncertainty of Title I.

The decision the Comm ssion will make today strays far afield fromthe regul atory
construct established by Congress. Congress provided statutory frameworks for
cable and for tel econmunications carriers under Title VI and Title Il, respect-
ively. The statute makes clear that, to the extent that a cable operator serves as
a comon carrier subject to the provisions of Title Il, the regul ations prescribed
by Title VI do not apply. Simlarly, a telecommunications carrier generally regu-

| ated under Title Il is subject to the obligations in Title VI to the extent it is
providing a cable service. So the statutory provisions accommopdat e cabl e system
operators' delivery of new or hybrid services, even where those services may not
fit neatly into the existing regulatory classifications. For exanple, there is

wi despread agreenent that tel ephony provided over the cable plant is subject to
Title Il regulation. A powerful case has been made that cabl e nodem services
shoul d al so be subject to Title I1.

Vi deo services provided over the tel ephone systemare subject to Title VI. Wre
cabl e nodem services simlarly subject to Title VI, provisions governing genera
franchising authority, the ability of local authorities to assess franchise fees,
and the cap on such fees would continue to apply.

**40 But under the classification schene adopted today, the categorizations becone
much nore difficult. For exanple, is IP telephony subject to Title Il as is cable
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tel ephony, or Title |, as is cable nodem service? |s video streaning over cable
nodem service subject to Title VI as are traditional video services delivered by
cable systenms, or is that too now subject to the vagaries of Title I?

The Ruling will force cable nodem services into the generally deregul ated i nforma-
tion services category, subject only to the Commi ssion's ancillary jurisdiction of

Title I. 1 cannot conceive that Congress intended to renove fromits statutory
framewor k core comruni cati ons services such as the one at issue in this proceed-
ing. | cannot imagine that it envisioned its statutory handi work bei ng nade obsol -

ete by a new service offering.

*4871 But nmke no nistake - today's decision places these services outside any vi-
abl e and predictable regulatory franmework. First, it concludes that, as a stat-
utory matter, cable nobdem services are not cable services. Next, it concludes that
cabl e operators providing cable nodem services over their own facilities are not
of fering tel ecommuni cations services because subscribers are purchasing only in-
formation services. This is the sane forced analysis the Conmm ssion tentatively
reached in the Wreline Broadband NPRM Those who concl ude that the Conmi ssion has
now resol ved that particular proceeding after just one nonth may be pardoned

Next, the Conmi ssion addresses the situation in which a cable operator offers its
cabl e nodem service as an input provided to an unaffiliated |ISP. Although the de-
ci sion concludes that the record provides insufficient information to determ ne
whet her cabl e operators are offering pure transni ssion services to | SPs, the ma-
jority determines - with scant analysis - that it expects that any cable operators
that offer pure telecommunications in the future would be offering only private
carriage. Doesn't insufficient information mean that the Conm ssion should refrain
from broad pronouncenments until it can acquire the necessary data?

Finally, the Conm ssion dism sses out of hand the argunent raised in the record
that the Commission's current rules by their terns require cable operators to of-
fer access to unaffiliated Internet providers. These rules require carriers that
of fer transm ssion capacity using wire or radio to offer transm ssion services to
conpeting informati on service providers. 1 This policy has been key to the de-
vel opment of a conpetitive information services market. The Ruling, however, con-
cludes with scant analysis that these access requirenents only apply to wireline
t el ephone conpani es.

The Ruling seens uneasy with its own conclusions. Just in case we are wong, and
access requirenents were to apply, they are waived, on the Conm ssion's own np-
tion, with neither notice nor comment. And if even that stretch sonehow fails to
get the point across, the NPRM adopted today al so takes steps to ensure that these
services remain deregulated in the face of any court opinion to the contrary. Even
i f cable nodem services are found by the courts to be subject to regulation, the
Commi ssi on woul d forbear from enforcing those obligations. So, in this analysis
the majority nmakes a determ nation, but just in case it got the determnination
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wrong, it waives the rule it deternined did not apply, and, should the courts dis-
agree, we sinply forbear fromenforcing the rule. That's a far distance down the
road fromthe sinple NO we are working from isn't it?

**41 Once the Ruling has reached its desired result to renove these services from
regul atory requirenments, we are then told not to worry - the Commi ssion can build
its own regulatory franmework under its ancillary jurisdiction. Years ago, when |
wor ked on Capitol Hill, we used to worry about |egislation on an appropriations
bill. Down here, I'mlearning that | have to | ook out for Iegislation on an NPRM

The NPRM adopted by the Commi ssion today raises the further question - also ad-
dressed in a tentative conclusion in the Wreline Broadband NPRM - as to whet her
cabl e nodem servi ces should be subject to an access requirenent. The mgjority
notes that certain cable system operators have recently begun to enter into car-
riage agreenents with unaffiliated | SPs. Wiile this progress is worth noting, |
woul d al so note that such agreenents are quite new, are generally limted to the
| argest cabl e systens, and are generally offered to only one or two unaffiliated
| SPs. Thus, while there has been sone prom sing novenent in the direction of nul-
tiple | SP access, the progress has been slow and the course is far fromset. The
effect of this deliberate pace has been to deny nany consuners access to nore than
one |SP - a *4872 circunmstance that recently proved a near-di saster when the one
| SP carried by sone of the nation's |argest cable systens abruptly closed its
doors.

| am pl eased that the majority recognizes in theory the ability of the Comr ssion
to i npose an access requirenent even under its reading of the statute. | am not,
however, sanguine that we will ever get there in practice. | do believe that sone
access requirenent is necessary in order to ensure that consuners have choi ces of
ISPs. It strikes me as ironic that wi thout such a requirenment the Internet which
grew up on openness - may beconme the province of dom nant carriers, able to linit
access to their systemto all but their owmn ISPs. | would like to hear froma nul -
tiplicity of stakehol ders what they believe the nature of a nmultiple ISP require-
ment should be, how it could be inplenented, and what other regulatory or public
interest inplications would acconpany the inposition of such a requirenent.

Today we take a gigantic |eap down the road of renobving core comunications ser-
vices fromthe statutory franmeworks established by Congress, substituting our own
judgment for that of Congress and playing a game of regulatory nusical chairs by
nmovi ng technol ogi es and services fromone statutory definition to another. Last
month | remarked that in our Wreline Broadband proceedi ng, we were out-driving
the range of our headlights. Today | think we are out-flying the range of our npst
advanced radar.

Let me repeat my serious msgivings about not just the propriety, but the w sdom
of the Conmm ssion proceeding directly froma general Notice of Inquiry to the ad-
option of such far-reaching conclusions in so inportant an area of nationa
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policy. How Anerica deploys broadband is the central infrastructure challenge our
country faces. It is a public policy matter of enormous inplications. How we get
it done affects not only how many megabytes of information our conputers can down-
| oad, but what kinds of options consuners will be able to choose from what kinds
of protections they will have against m sgui ded or fraudul ent business practices,
and what kinds of opportunities will be available to those in our society who do
not share fully in our general prosperity. Wth so much at stake, | would have
hoped for a little nmore nodesty and measured pace on our part.

FN1. See 47 U.S.C. § 153(10). In light of this broad definition of conmmon carrier,
Congress expressly exenpted cable services regulated under Title VI from regul a-
tion as a conmon carrier. 47 U S.C. § 541(c).

17 F.C.C.R 4798, 17 FCC Rcd. 4798, 2002 W. 407567 (F.C.C.)
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