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*14855 |. | NTRODUCTI ON

1. In this Oder, we establish a new regulatory framework for broadband | nternet
access services offered by wireline facilities-based providers. Qur actions today
are essential to attaining the goals set forth in the Wreline Broadband proceed-
i ng, and are reinforcedF%¥ and consistent with the Suprene Court's recent

opi nion in NCTA v. Brand X.[ ] This franework establishes a nminiml regulatory
environnent for wireline broadband Internet access services to benefit Anerican
consuners and pronote innovative and efficient comunications. First, this Oder
encour ages the ubiquitous availability of broadband to all Americans by, anobng

ot her things, renoving outdated regul ati ons. Those regul ati ons were created over

t he past three decades under technol ogi cal and market conditions that differed
greatly fromthose of today. Second, the franework we adopt in this Oder furthers
the goal of devel oping a consistent regulatory framework across platfornms by regu-
lating like services in a sinmlar functional manner, after a transitional period.
Finally, the actions we take in this Order allow facilities-based wireline broad-
band Internet access service providers to respond to changi ng market pl ace demands
effectively and efficiently, spurring themto invest in and deploy innovative

br oadband capabilities that can benefit all Anericans, consistent with the Comu-
ni cati ons Act of 1934, as anmended (the Conmunications Act or Act).

*14856 2. In this Order we reach a classification determ nation that is consistent
with our decision in the Cable Nbden1proceegk£?, as affirmed by the Suprene Court.
Unli ke the Cabl e Modem Decl aratory Ruling,[ however, which addressed a service
and its transm ssion conponent that had not previously been classified under the
Act or subjected to any network access requirements, because facilities-based pro-
viders of wreline broadband |Internet access service are subject to | egacy regul a-
tion,[ we must consider that |egacy regulation in determ ning the appropriate
regul atory framework for wireline broadband Internet access service providers.

**2 3. Today, we decide that the appropriate franmework for wireline broadband In-
ternet access service, including its transnm ssion conponent, is one that is eli-
gible for a lighter regulatory touch. In the past, the primary, if not sole,
facilities-based platform available for the provision of “information services” to
consuners _was an i ncumbent |ocal exchange carrier's (incunbent LEC s) tel ephone
netmork.[ By contrast, the record before us denonstrates that the broadband

I nternet access nmarket today is characterized by several energing platfornms_and
provi ders, both internodal and intranmpdal, in npbst areas of the country.[ ] We
are confident that the regulatory reginme we adopt in this Oder will pronmote the
avai lability of conpetitive broadband |Internet access services to consunmers, via
nmultiple platforms, while ensuring adequate incentives are in place to encourage
t he depl oynent and innovation of broadband platforns consistent with our obliga-
tions and mandates under the Act.

*14857 4. |In part |1, below, we sunmarize the major actions we take in this Order.
In part 111, we provide inportant background information and define the scope of
this Order. Then in part IV, we classify wireline broadband |Internet access ser-
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vice as an information service under the statute. In part V, we develop our new
regul atory framework for broadband Internet access services offered by wireline
facilities-based providers. W begin this part Fxhgfscribing the current regulat-
ory framework under the Conputer |nquiry regine and the technol ogical attrib-
utes associated with broadband |Internet access services that are relevant to our
deci si on- maki ng process. Next, we consider the appropriateness of maintaining the
current access and related requirements that apply to facilities-based wreline

br oadband I nternet access service providers under the Conmputer Inquiry rules. W
concl ude that continued application of the Conputer Inquiry requirenents is not
appropriate, and we adopt a new franework for wireline broadband |Internet access
service providers. W then determine that, given this new framework, the transmis-
sion conmponent of wireline broadband Internet access is not a tel ecomunications
service. In part VI, we analyze the effect of our classification findings on uni-
versal service, national security, and other inportant consuner interests. Fi-
nally, consistent with our objective to create a broadband regul atory reginme that
is technol ogy and conpetitively neutral, we adopt a Notice of Proposed *14858

Rul emaki ng seeki ng cormment on the need for any non-econonic regul atory require-
ments necessary to ensure that consumer protection needs are nmet by all providers
of broadband | nternet access service, regardl ess of the underlying technol ogy.

1. EXECUTI VE SUMVARY
5. In accordance with our responsibilities under the Act, and in light of the com
petitive and technical characteristics of the broadband Internet access mnarket
today, we take the follow ng actions to establish a conprehensive regul atory
framework for facilities-based providers of wireline broadband |Internet access
servi ce:
**3 o Consistent with the Suprenme Court's opinion in NCTA v. Brand X, we de-
termne that facilities-based wireline broadband Internet access service is an
i nformati on service.
« Facilities-based wireline broadband Internet access service providers are no
| onger required to separate out and offer the wireline broadband transm ssion
conmponent (i.e., transm ssion in excess of 200 kilobits per second (kbps) in at
| east one direction) of wireline broadband Internet access services as a stand-
al one tel ecomruni cations service under Title Il, subject to the transition ex-
pl ai ned below. In addition, the Bell Operating Conmpanies (BOCs) are inmediately
relieved of all other Conputer Inquiry requirements with respect to wireline
br oadband I nternet access services.
e Facilities-based wireline carriers are pernitted to of fer broadband Internet
access transm ssion arrangenents for wireline broadband I nternet access ser-
vices on a conmmon carrier basis or a non-conmon carrier basis.
» Facilities-based wireline Internet access service providers must continue to
provi de existing wireline broadband Internet access transm ssion offerings, on
a grandfathered basis, to unaffiliated I1SPs for a one-year transition period
« W affirmthat neither the statute nor rel evant precedent nmandates that
br oadband transn ssion be a tel ecommuni cations service when provided to an | SP,
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but the provider may choose to offer it as such. W determ ne that the use of
the transni ssion conponent as part of a facilities-based provider's offering of
wi reline broadband Internet access service to end users using its own transm s-
sion facilities is “tel ecomunications” and not a “tel econmuni cation service”
under the Act.

6. W& al so address other inmportant areas relating to the provision of broadband

I nternet access services including:
W maintain the status quo for universal service during for a 270-day period
pendi ng resolution of the USF Contri buti on Met hodol ogy proceedi ng.
* We ensure no adverse inpact on public safety through the continued require-
ment that voice over IP (VolP) providers using wireline broadband |Internet ac-
cess facilities conply with E911 obligations.
« W confirmthat this Order does not affect disability access obligations the
Commi ssi on has adopted pursuant to its Title | ancillary jurisdiction, and we
will continue to exercise our Title *14859 | authority, as necessary, to give
full effect to the accessibility policy enbodied in section 255.
* Nothing in this Order changes requesting tel ecomunications carriers' rights
to access unbundl ed network el ements (UNEs) under section 251 and our rel ated
i mpl ementing rul es.

7. Finally, we adopt a Notice of Proposed Rul enaki ng seeki ng conment on the need
for any non-econom c regul atory requirenents necessary to ensure that consuner
protection needs are net by all providers of broadband |Internet access service,
regardl ess of the underlying technol ogy.

[11. BACKGROUND AND SCOPE

**4 8. As the Suprene Court held in NCTA v. Brand X, the Conmmuni cations Act does
not address directly how broadband Internet access service should be classified or
regulated.[ The Act does, however, provide the Commi ssion express directives
with respect to encouragi ng broadband depl oynment, generally, and Eronnting and
preserving a freely conpetitive Internet market, specifically.[FN 1] Consequently,
the Conmission initiated the Wreline Broadband proceedi ng to answer i nportant
guestions about the appropriate legal and policy framework for wireline broadband
Internet access service in furtherance of its obligations under the Act. In under-
taking this review, the Conm ssion recognized the differing market and technical
characteristics unique to broadband | nternet access services. To that end
the Wreline Broadband NPRM sought detail ed conment on theFﬁggropriate regul atory
framework for wireline broadband Internet access service.[ ] Si nce comenci ng
this proceedi ng, the Commi ssion has _taken a nunber of inportant actions regarding
broadband facilities and services. 4]

*14860 9. Wreline broadband Internet access service, for purposes of this pro-
ceeding, is a service that uses existing or future wireline facilities of the

t el ephone network to provide subscribers with Internet access capabilities.[FN15]
The term “Internet access service” refers to a service that always and necessarily
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combi nes computer processing, information provision, and conputer interactivity
with data transport, enabling end users to run a variety of applications such as
e-mai |, and access web pages and newsgroups. Wreline broadband Internet ac-
cess service, |like cable nmodem service, is a functionally integrated, finished
service that inextricably intertwi nes information-processing capabilities with
data transm ssion such that the consuner always uses themas a unitary

servi ce. For exanple, as we explained in the Wreline Broadband NPRM where
wi reline broadband | nternet access service enables an end user to retrieve files
fromthe Wrld Wde Wb, the end user has the capability to interact with inform-

tion stored on the service provider's facilities. To the extent a provider
of fers end users a capability to store files on the service provider's computers
to establish “hone pages,” the consuner is utilizing the “capability for ... stor-
ing ... or meking available information.” In short, providers of wreline

br oadband I nternet access service offer subscribers the ability to run a variety
of applications that fit under the characteristics stated in the information ser-
vice definition. These characteristics distinguish wireline broadband Inter-
net access service fromother wireline broadband services, such as stand-al one ATM
service, frame relay, *14861 gigabit Ethernet service, and other high-capacity
speci al access services, that carriers and end users have traditionally used for

basi ¢ transni ssion purposes.[ N That is, these services |ack the key character-
istics of wireline broadband |Internet access service -- they do not inextricably
intertwine transm ssion with information-processing capabilities. Because

carriers and end users typically use these services for basic transm ssion pur-
poses, these services are tel ecomuni cations services under the statutory defini-
tions.[ These broadband tel ecomruni cati ons services remain subject to current
Title Il requirenents. 4]

**5 10. In the Wreline Broadband NPRM the Comm ssion tentatively concl uded that
wi reline broadband Internet access service is an information service when provi ded
over an entity's own facilities, and that the underlying transm ssion conponent of
such service constituted “tel ecomruni cati ons” and not a “tel ecommuni cati ons ser-

vi ce” under the Act. The Conmmi ssion invited conment on these tentative con-
clusions and its prior conclusion that “an entity is providing a

‘tel ecommuni cations service’ to the extent that such entity provides only broad-
band transm ssion service on a stand-al one basis, w thout a broadband |Internet Ac-
cess service.” FN26 Finally, the Conm ssion sought coment on the extent to which
any action;}it m ght take in this proceeding would affect other regulatory obliga-
tions.

11. In addressing the issues before us, we draw fromthe records of several pro-
ceedi ngs, including the Wreline Broadband proceedi ng, where the Conm ssion in-
vited comment on technol ogical and market-rel ated i ssues pertaining to wireline
broadband | nternet access services, 2 and the Incunbent LEC Broadband proceed-
i ng, where the Conm ssion invited cormment on technol ogical and market-related is-
sues relating to our tariffing rules for incunbent LECs' broadband tel ecommunica-
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tions services.[FNzg] *14862 Consistent with the scope of the Wreline Broadband

proceedi ng, we restrict our decisions in this Order to only wireline broadband In-
ternet access services and those wireline broadgand technol ogi es that have been
utilized for such Internet access services.

I V. CLASSI FI CATI ON OF W RELI NE BROADBAND | NTERNET ACCESS SERVI CE

12. In this section, we affirmour tentative conclusion “that wreline broadband
I nternet access service provided over a provider's own facilities is an inform-
tion service.” This classification is consistent both with the Commi ssion's
classification of cable nodem service, as affirmed by the Suprene Court in Brand
X, and with the Commi ssion's earlier determination in its Report to Congress that
I nternet access service is an information service. 2]

*14863 13. The Act defines “information service” as
the offering of a capability for generating, acquiring, storing, transform
ing, processing, retrieving, utilizing, or naking available informtion via
t el ecommuni cati ons, and includes el ectronic publishing, but does not include
any use of any such capability for the managenent, control, or operation of
a tel ecomuni cations system or the nmanagenent of a tel econmunications ser-
Vi ce. 3]
The Act al so defines “tel ecomunications service” as “the offering of tel ecomu-
nications for a fee directly to the public, or to such classes of users as to be
effectively available directly to the public, regardless of the facilities
used” F and “tel ecommuni cations” as “the transm ssion, between or anbng points
speci fied by the user, of information of the user's choosing, w thout change in
the formor content of the information as sent and received.” 3]

**6 14. Applying the definitions of “information service,” “tel ecomrunications,”
and “tel ecommuni cations service,” we conclude that wireline broadband Internet ac-
cess service provided over a provider's own facilities is appropriately classified
as an information service because its[Ekggiders offer a single, integrated service
(i.e., Internet access) to end users. That is, |ike cable nodem service
(which is usually provided over the provider's own facilities), wireline broadband
I nternet access service conbines conputer processing, information provision, and
conmputer interactivity with data transport, enabling end users to run a variety of
applications (e.g., e-nmail, web pages, and newsgroups). These applications
enconpass the capability for “generating, acquiring, storing, transform ng, pro-
cessing, *14864 retrieving, utilizing, or nmaking available information via tele-
comuni cations,” and taken together constitute an information service as defined
by the Act.[FNgs]

15. The capabilities of wireline broadband Internet access service denonstrate
that this service, |ike cable nodem service, provides end users nore than pure
transm ssion, “between or anong points selected by the user, of information of the

user's choosin?thﬁgthout change in the formor content of the information as sent
and received.” ] Because wireline broadband Internet access service inextric-
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ably conbi nes the offering of powerful conmputer capabilities with tel ecommuni ca-
tions, we conclude that it falls within the class of services identified in the
Act as “information services.” The information service classification ap-
plies regardl ess of whether subscribers use all of the functions and capabilities
provi ded as part of the service (e.g., e-nmmil or web-hosting), and whether every
wi reline broadband I nternet access service provider offers each function and cap-
ability that could be included in that service. I ndeed, as with cable nodem
service, an end user of wireline broadband |Internet access service cannot reach a
third party's web site without access to the Domain Naning Service (DNS) capabil -
ity “which (anpbng other things) matches the Wb site address the end user types
into his browser (or ‘clicks' on with his nouse) with the I P address of the Wb
page's host server.” The end user therefore receives nore than transparent
transni ssi on whenever he or she accesses the Internet.

16. There is no reason to classify wireline broadband Internet access services
differently dependi ng on who owns the transm ssion facilities. From t he end
user's perspective, an information service is being offered regardl ess of whether
a wireline broadband Internet access service provider self-provides the transm s-
si on component or provides the service over transmssion facilities that it does
not own. As the Commi ssion indicated in its Report to Congress, what matters is
the finished product nade avail abl e through a service rather than the facilities
used to provide it. ] The end user of wireline broadband I nternet access ser-
vice receives an integrated package of transm ssion and information processing
capabilities fromthe provider, and the identity of the owner of the transm ssion
facilities does not affect *14865 the nature of the service to the end user.[FhMS]
Thus, in addition to affirm ng our tentative conclusion above “that wreline

br oadband I nternet access service provided over a provider's own facilities is an
i nformati on service,” we al so nake clear that w reline broadband Internet
access service is an information service when the provider of the retail service
does not provide the service over its own transmission facilities.

**7 17. Not only is the classification of wireline broadband |Internet access ser-
vice as an information service consistent with Brand X, but this classification,
in our view, best facilitates the goals of the Act, including pronoting the ubi-
gui tous availability of broadband |Internet access services to all Americans.

Mor eover, by classifying both wireline broadband |Internet access service and cabl e
nodem service as information services, and by adopting the attached NPRM we nove
closer to crafting an anal ytical framework that is consistent, to the_extent pos-
sible, across nultiple platfornms that support conpeting services. 7]

V. REGULATI ON OF W RELI NE BROADBAND | NTERNET ACCESS SERVI CE PROVI DERS

18. The broadband Internet access services marketplace is vastly different from
t he mar ket pl ace of over three decades ago when access requirements to the trans-
m ssion underlying wireline-based information services were first devel oped and
the relative cost/benefit analysis rendered a different result. We base our
decision to eliminate these requirenents on a nunber of factors.
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19. First, broadband Internet access services in nmpst parts of the country are
of fered by two established platformproviders, which continue to expand rapidly,
and by several existing and energing platforns and providers, internodal and in-
tranodal alike. Second, the record shows that the existing regulations constrain
technol ogi cal advances and deter broadband infrastructure investnent by creating
di sincentives to the deploynent of facilities capable of providing innovative

br oadband I nternet access services. Third, fast-paced technol ogi cal changes and
new consuner demands are causing a rapid evolution in the marketplace for these
services. Wreline broadband carriers are constrained in their ability to respond
to these changes in an efficient, effective, or tinmely manner as a result of the
limtations inposed by these regul ations. Fourth, the marketplace should create
incentives for facilities-based wi reline broadband providers to make broadband
transm ssion avail able on a whol esal e basis without these requirements. Finally,
the directives of section 706 of the 1996 Act require that we ensure that our

br oadband policies pronote infrastructure investnent, consistent with our other
obl i gati ons under the Act.

20. To provide a context for our decisions, we briefly describe the history of the
Computer Inquiry reginme and summarize its purposes and basic requirenments. W ex-
pl ain how these requirements currently apply to facilities-based wireline broad-
band Internet access providers, and why these rules should no | onger apply. Fi-
nally, we describe how our new framework will further the nation's broadband ob-

j ectives.

*14866 A. Conputer Inquiry Reginme

1. History of the Conputer Inquiry

21. Wreline broadband Internet access services provided by facilities-based car-
riers are currently governed by rules established in the Commi ssion's Conputer |n-
quiry proceedi ngs. The Commission first exami ned the relationship between comu-
ni cati ons and conputer processing in Conputer I, a proceedi ng that began al -
nost four decades ago in an era far different fromtoday in ternms of the technol o-
gi cal , narketBIace, and regul atory environnent for tel econmunications
carriers.[FN5 ] In the Notice of Inquiry that opened that proceeding, the Conmi s-
si on expl ai ned that communi cati ons common _carriers were rapidly beconi ng equi pped
to enter into the data processing field.[FN 1] For exanple, the Comm ssion de-
scribed the activities of Western Union in establishing conputer centers in key
cities to provide a variety of data processing, storage, and retrieval services to
the public. VWhile noting that the Bell System had not yet reveal ed any pl an
to provi de data processing services simlar to Wstern Union's, the Conmi ssion

di scussed technol ogi cal steps the Bell System conpanies were taking that woul d
permt themto do so, including converting all central offices to electronic

swi t chi ng. Recogni zi ng that comon carriers were or would be offering ser-
vices that were conpetitive with those sold by nonregul ated entities (e.g., com
puter manufacturers), and that such entities would be dependent upon compn carri -
ers for reasonably priced communication facilities and services, the Comm ssion
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sought comment on the circumstances under which data processing, conputer inform-
tion, and nmessage smﬁtchinFF%gavices were or should be subject to the provisions
of the Conmuni cations Act. ]

**8 *14867 22. In Computer I5 the Conmi ssion determ ned that the data processing

i ndustry was conpetitive[FN5 ] and, therefore, the Conm ssion should not assert
regul atory authority over it.[FN56] In refraining fromregul ati ng data processi ng
servi ces, however, the Conm ssion distinguished themfromregul ated conmuni cati ons
services. The Commission initially determ ned that services conbining both comu-
ni cati ons and data processing functions (i.e., “hybrid” services) would be classi-
fied on a case-by-case basis. The Conmi ssion also pernmitted common carriers
to furnish data processing services through a “maxi mum separation” policy to keep
then1fron1favor5?g their own data processing activities through anticonpetitive
activities.

2. Current Conputer Inquiry Requirenents

a) Conputer Il Requirenents

23. Even as the Conputer | rules were being inplenmented, technol ogical devel op-
ments rendered them nearly obsolete as it became harder to distinguish conmunica-
tions fromdata processing or conputing. ] To respond to the confluence of
technol ogy in the offering of comrunicati ons and data processing services and to
gi ve greater regulatory certainty than that afforded by a case-by-case review
based on the nature of the processing performed, the Commi ssion created a frane-
work in Conmputer Il that defined and distingui shed between “basic services"[FN60]
and “enhanced services.” It determined that *14868 enhanced services were
not within the scope of its Title 1] kurisdiction but rather were within its an-
cillary jurisdiction under Title I.[F b2l

24. Pursuant to its ancillary jurisdiction, the Commission required facilities-
based common carriers to provide the basic transm ssion services underlying their
enhanced services on_a nondi scrimnatory basis pursuant to tariffs governed by
Title Il of the Act. These carriers thus offered the underlying basic ser-
vice at the same prices, terns, and conditions, to _all enhanced service providers,
i ncluding their own enhanced services operations. 4

25. For AT&T, which at the tine owned the |ocal BOCs, the Commi ssion adopted addi -
tional nmeasures. In particular, it deternmined that the sane type of structura
separation requirement inposed in Conputer | (i.e., the requirenent to offer en-
hanced services only through a separate corporate entity) was necessary to protect
the ratepayers agai nst being charged rates for regul ated services that cross sub-
sidi zed the parent corporation's conpetitive enhanced services operations. 65]
The Conmi ssion al so deternined that structural separation was necessary to protect
the public against such anticonpetitive activities as denial of access and predat-
ory pricing by these “nonopoly teIeFE&gg]conpanies exercising significant market
power on a broad geographic basis.” It concluded that other facilities-based
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carriers should not be subject to this “maxi mum separation” requirenent.[FN67] In

addition, in its Conputer |l Reconsideration Oder, the Comm ssion approved a pro-
cess mherebY parties could request waiver relief fromthe structural separation

rules.[FN68

b) Conputer 111 Requirenents

**9 26. Years after the conclusion of the Conputer I proceeding,[FNeg] the Com

m ssion determ ned that the cost of decreased efficiency and innovation inposed by
the structural safeguards of Conputer Il outweighed their benefits. The Com
m ssion therefore replaced structural separation with a regine of nonstructura
safeguards in its Computer 111 decisions. This framework maintained the existing
basi ¢ and enhanced service categories and adopted conparably efficient intercon-
nection (CEl) and ONA requirenments as a replacenent for the Conputer Il structura
separation requirements for AT&T and the BQCCs. The CElI standards were inten-

ded to be an interin1neasurEN7gecessary only until the BOCs had Comm ssi on-ap-
proved ONA plans in place. ]

27. The CElI obligations require a BOC s enhanced services operations to take under
tariff the basic services it uses in offering enhanced services. These basic
services nust be avail able to other enhanced service providers and users under the
sanme tariffs on an unbundl ed and functionally equal basis. In addition, the BOC
may not discrimnate in favor of its own enhanced services operations in providing
CEl and nust file reports to substantiate that nondiscrinination.[ ] BOCs al so
nust post service-specific CElI plans on the Internet (i.e., one CEl plan per
service or group of services) that describe and *14870 denonstrate how a BOC i s
provi ding unaffiliated enhanced service providers w’tENgguaI access to its basic
services by its conpliance with nine CEI paraneters.[ ]

28. Unlike CElI plans, ONA plans apply to enhanced services generally and inpose
nore specific and conprehensive unbundling requirenents on the BOCs, not unlike
section 251's unbundling obligations. Through ONA, BOCs must separate key conpon-
ents of their basic services into “basic service elenents,” and nmake those conpon-
ents, or building blocks, available to unaffiliated enhanced service providers to
buil d new services regardl ess of whether the BOC s affiliated enhanced services
operations use these unbundl ed conponents. In refining its rules for filing
ONA pl ans, the Commi ssion subsequently categorized the BOCs' “basic service ele-
ments” into four groups, which the BOCs are required to make available to infornma-

tion services providers. ] In a subsequent order, the Conmi ssion also determ
i ned that certain operations support systems (OSS) capabilities -- nanely service
order entry and status; trouble reporting and status; diagnostics, nonitoring,

testing, and network reconfiguration; and traffic data collection -- are ONA ser-

vi ces under the Commi ssion's ONA rules.[FN79 Finally, the ONA rules contain
*14871 certain procedural requirenments governing the amendnment of ONA plans. These
procedures allow information service providers to request and receive new ONA ser-
vices and inpose various annual, sem annual, and quarterly reporting

requirenents.
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**10 29. When Congress enacted the 1996 Act, it created new statutory terms (i.e.
“information service” and “tel ecommuni cations service”) that substantially incor-
porat ed the dichotomy between basic and enhanced services into the Comrunications
Act.[ As we noted above, although the 1996 Act uses “information service” and
“t el ecommuni cations service” instead of “enhanced service” and “basic service,”

t he Conmi ssion has previously deternined that Congress intended the statutory cat-
egories to parallel the categories the Comm ssion established in the Computer In-
quiry proceeding.[ ] More specifically, the Conmission found that “all of the
services that the Comm ssion Eﬁgsfreviously considered to be ‘enhanced services
are ‘information services.”'[

c) Current Applicability of Computer Inquiry Rules to Wreline Broadband I nternet
Access Service Providers

30. As noted above, the Comm ssion's structural separation, CEl, and ONA rul es ap-
ply only to the BOCs. BOCs denponstrate their conpliance with the CEl paraneters

t hrough pl ans posted on their web sites, and changes to these plans my be made

wi t hout Commi_ssion approval.[FN84] All BOCs have ONA *14872 plans on file with the
Cbnnission.[ 85] A BOC that seeks to offer an information service that would use
a new BSE, or a new configuration of BSEs, must amend its ONA plan at |east 90
days before it proposes to offer that information service and obtain Comm ssion
approval of the amendnents prior to using the new BSE or BSE configuration for its
i nformati on service. Additionally, a BOC nust consider and respond to an en-
hanced servicFEhgs?vider‘s request for a new BSE within 120 days of receipt of

t hat request. In evaluating this request, the BOC nust take into account

mar ket demand, utility to enhanced services providers, feasibility of offering the
service based on its cost, and technical feasibility.[ Last, as _nenti oned
above, BQOCs continue to be subject to ONA reporting requirenents.[ ]

31. All facilities-based wireline carriers that own commopn carrier transn ssion
facilities and provi de enhanced services nust “acquire transm ssion capacity pur-
suant to the same prices, terns, and conditions reflected in their tariffs when
their own facilities are utilized. Oher offerors of enhanced services would |ike-
w se be able to use such a carrier's facilities under the sanme terms and condi -

tions."[FN90] This Conputer Il obligation, however, has been applied exclusively
to traditional wireline services and facilities to date.[ ] By contrast, the
Conmputer Il obligations do not apply to cable nodem service providers or to facil-

ities-based eg?anced services providers other than traditional wireline
carriers.

B. Elimination of the Conputer Inquiry Requirenments

1. Broadband Internet Access Service Technol ogy

**11 32. In this section, we describe the technol ogical attributes applicable to
br oadband I nternet access service that informour decision-making in this Order.
The technol ogy used to build networks, and the purposes for which they are built,
are fundanmental |y changi ng. These changes are rapidly breaking down the formerly
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rigid barriers that separated one network from anot her

*14873 33. There are nunerous technol ogi es and network designs that form or po-
tentially could form part of the broadband tel ecommunications infrastructure of

the 21st century. Cable operators have depl oyed cabl e mbdem t echnol ogy. Mo-
bile wireless providers are increasingly offering high-speed Internet access using
technol ogi es |i ke Evolution-Data Optim zed (EV-DO technol ogy. ] Satellite

provi ders have depl oyed both Ku-band and even nore advanced Ka-band techPEhggY
that can offer high-speed Internet access service throughout the nation

Fi xed wirel ess operators are planning to use licensed and unlicensed spectrumto
del i ver broadband services, and are devghgging new t echnol ogi es that prom se ubi -
gui tous service and greater bandmﬂdth.[ ] O her conpani es are exploring the use
of power lines and cables placed in gas lines to provide broadband services.

34. The nation's wireline infrastructure also is changing. As the Comni ssion sug-
gested in the Wreline Broadband NPRM wireline technology fornmerly was linmted to
using circuit switches to nove anal og voice traffic over copper transni ssion fa-
cilities. This required that the service provider establish and maintain for
the duration of each call a physical connection (or circuit) between the calling
and called parties. The wireline network was designed and built to transmt reli-
ably and efficiently voice phone calls between end users. Technol ogi cal devel op-
ments, such as the introduction of el ectro-nechanical and el ectronic stored-pro-
gramcontroll ed switches, inproved voice service over time and introduced data
servi ces. However, these devel oprments did not fundanentally change the capabilit-
ies of the wireline network. It remmined |argely a single-purpose platform
providing plain old tel ephone service (POTS)

*14874 35. The advent of digital technol ogy and mai nfrane conputers began a funda-
mental change in wireline conmunications that is still ongoing. These advances
made it possible to encode nmessages, including analog voice, in a digital form and
transmit themin pieces (i.e., packets). Inits earliest form packet sw tching
technol ogy had limted uses, such as providing rempte access to mainframe com
puters. An end user sitting at a conputer ternmi nal would send a nessage to a
“message concentrator” conputer |ocated near the end user's conputer terninal

Thi s computer woul d subdivide and reformat the nmessage into short bursts of digit-
al data called packets, store each packet until a transm ssion path becane avail -
able on the network for that packet, and then forward the packet to a “nessage
concentrator” conputer at the nmessage's destination. That conputer would reas-
senmbl e the individual packets, which may have transmitted at different tinmes and
over different network paths, into the original nessage and transnit it to the
mai n frame conputer, which would process and, where Fe&ggfriate, reply to the end
user's nessage using essentiFLkﬁob?e salre processes. Transni ssi on speeds, of
course, were extrenely sl ow.

**12 36. Digital technology and its applications have come a | ong way since the
i ntroduction of packet switching during the early 1970s. As Intel co-founder Gor-
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don Moore foresaw, the capacity of integrated circuits has roughly doubl ed every
two years, rising fromabout 2,500 transistors per circuit during the early 1970s,
to about 120,000 transistors per circuit in the early 1980s, to about 3,000, 000
transi stors per integrated circuit in the early 1990s, to over 42,000, 000 tran-
sistors per circuit in 2003, and to nearly 1,000, 000,000 transistors per circuit
in today's nobst advanced comnputer processors. Wreline providers have ex-
ploited this exponential growth in conputing capacity by deploying digital switch-
ing and transni ssion technol ogy of ever-grow ng capacity throughout their net-

wor ks. For nore than 20 years, this deployment focused on inproving trans-
nm ssi on speeds between central offices and on providing linited additional func-
tionalities beyond POTS, such as voice mail using the conputing capability of di-

gital switches. These services generally were provided at the network's
edge (i.e., between an end office and the end users' premises) at relatively |ow
speeds.[FN104]

37. Packet -based technol ogy is now depl oyed throughout wireline networks and is
used in many circunmstances, including increasingly to performthe sw tching and
routing functions associated with POTS and the processing functions that permt

br oadband I nternet access service. Mreover, advances in optical transm ssion have
allowed wireline providers to transmt digital signals efficiently and reliably
over high-capacity transm ssion systens, and w reline providers have introduced
such media into their *14875 networks. At the same tine, personal conputers have
become pervasive in the nation's businesses and hones, as has a w de variety of
arrangenents for networking these conputers.[ 05]

38. Reflecting these advances, nmanufacturers have devel oped powerful platforns
that integrate traditionally separate conputing and communi cations

functi ons. Wil e DSL technol ogy has existed for nmany years, only in recent
years have carriers wi dely deployed that technology to transmt data at high
speeds over copper |oops and to use these sane copper |oops for the sinultaneous
provi sion of voice and data services. Wreline providers now routinely deploy fa-
cilities and equi pnent, such as ATM switches, digital subscriber Iine access mnul -
tipl exers (DSLAMs), and fiber optics in the local |oop, that have continued this
net wor k advancenent.

39. Wreline networks are now using digital, packet-based technology to deliver a
wi der range of services. Many of these services are | P-based, which allows com
puters with differing hardware architectures and operating systems to comuni cate
with each other. Functions can be dispersed throughout the network and perforned
at multiple points within the network. Fromthe end user's perspective, the plat-
forms that connect the end user to the ISP are |largely interchangeable and func-
tionally the same. That is, each platformprovides the user with the ability to
send and receive information at very high speed, and to access the applications
and services available through the Internet. Although each platformrelies on the
same underlying protocol, because of that protocol's inherent flexibility, this
reliance fosters, rather than prevents, increased service differentiation anong
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platform providers that are conpeting for custoners.

**13 40. As the foregoing illustrates, the technol ogy used to build networks, and
the purposes for which they are built, are fundanmentally changing, and will likely
continue to do so for the foreseeable future. A wide variety of |P-based services
can be provided regardl ess of the nature of the broadband pl atform used to connect
the consunmer and the ISP. Network platfornms therefore will be nulti-purpose in
nature and nore application-based, rather than existing for a single, unitary,
technol ogi cally specific purpose. Mre generally, the erosion of barriers between
various networks and the limtations inherent in those barriers will lead to
greater capacity for innovation to offer new services and products. Both the pro-
viders of network platfornms and those that utilize the platforns are in a position
to capitalize on these changes. In addition, as with any evol ving technol ogy, new
products and providers will continue to energe to conpl enent existing market of-
ferings and participants; and these offerings will grow over tinme as consuners de-
mand even nore advanced services, with the result that technol ogical growh and
devel opnent continue on an upward spiral

2. Conputer Inquiry Requirenments Are No Longer Appropriate

41. We decline to continue to inpose any Conputer Inquiry requirenments on facilit-
i es-based carriers in their provision of wireline broadband Internet access ser-
vice.[ Consequently, BOCs are inmediately *14876 relieved of the separate
subsidiary, CEl, and ONA obligations with respect to wireline broadband Internet
access services. In addition, subject to a one-year transition period for existing
wi reline broadband transni ssion services, all wireline broadband Internet access
service providers are no |onger subject to the Conputer |l requirenent to separate
out the underlying transm ssion fromwreline broadband |Internet access service
and offer it on a common carrier basis.[ 8]

42. W agree with those comenters that argue that the Conputer Inquiry obliga-
tions are inaka%RBB?te and unnecessary for today's w reline broadband | nternet
access market. As these parties observe, the Conputer Inquiry rules were
devel oped before separate and different broadband technol ogi es began to enmerge and

conpete for the sane custoners. Further, these rules were adopted based on
assunptions associ ated wi th narrowband services, single purpose network platfornmns,
and circuit-swtched technology.[ Not ably, even commenters that argue for a

conti nued access requirenment generally acknow edge that the current structural
separation, CEl, and ONA requirenments are outnoded and should be elimnated or re-
placed.[ ] I ndeed, the record provides little, if any, support for retaining
the structural *14877 separation option of Conputer Il or for conditioning BOC
structural relief on conpliance with a detailed set of regulatory requirenments
such as the CEl or ONA requirenents. |Instead, comenters arguing for continued
regul ati on of wireline broadband Internet access service providers focus primarily
on the core nondiscrimnatory access obligation of Computer |1, urging that we, at
a mnimum should retain a conmon carrier transm ssion access requirement in some
fornl[FNlls] In evaluating these argunents, we are nindful that one of the Conmmi s-
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sion's nmost critical functions is to adapt regulation to Changin?FREEQnology and
conpetitive conditions to acconplish its mandates under the Act. ]

**14 43. In determ ning whether to elinmnate the Conputer Inquiry requirenments
(e.g., the separate subsidiary, nondiscrinm natory access to transm ssion, CEl, and
ONA obligationfLNagg]facilities-based provi ders of wireline broadband Internet ac-
cess services, we wei gh the benefits of these requirenments against their
costs in accordance with our obligations under the Act. This determ nation is in-
formed not only by our understanding of the current broadband |Internet access nar-
ket, but what our predictive judgnent tells about how that market is likely to de-
velop.[FN116] It is critical to factor in these future expectations because the

br oadband market is evolving rapidly. At the time the Conputer Inquiry rules were
adopted, there was an inplicit, if not explicit, assunption that the incunmbent LEC
wireline platformwuld remain the only network platform avail able to enhanced
services providers. 117] Regul ated access to wireline transm ssion thus was es-
sential for a conpetitive information services market to flourish

44, As we discuss below, the characteristics of the broadband market, as well as
evidence that facilities-based wireline carriers have incentives to make, and in-
deed al ready nmeke, broadband transm ssion capacity available to | SPs, absent regu-
| ation, are factors that influence our analysis in deterni ning whether such regu-
lation is still necessary. Mor eover, this regulation can have a significant
i mpact on the ability of wireline platform providers to devel op and depl oy innov-
ative broadband capabilities that respond to nmarket demands. The record shows that
t he additional costs of an access nandate dinminish a carrier's incentive _and abil -
ity to invest in and depl oy broadband infrastructure *14878 investnEnt.[ ] We
find this negative inpact on deploynment and innovation particularly troubling in
vi ew of Congress' clear and express policy goal of ensuring broadband depl oynent,
and its directive that we renove barriers to that deploynment, if possible, con-
sistent with our other obligations under the Act. It is precisely this negative

i mpact on broadband infrastructure that led the Conmission to elimnate other

br oadband-rel ated regul ati on over the past two years.[ 20] These factors, when
wei ghed agai nst the benefits of continuing these regulations, render a different
policy result than the judgnment reached at the time the Conputer Inquiry rules

wer e adopted.[FN12 ]

45. As outlined in the Wreline Broadband NPRM we seek to adopt a conprehensive
policy that ensures, consistent with the Act in general and section 706 specific-
ally, that broadband |Internet access services are available to all Anmericans and

t hat undue regul ati on does not constrain incentives to invest in and deploy the

i nfrastructure needed to deliver broadband Internet access services. As part of
this policy, we believe that we should regulate Iike services in a simnilar manner
so that all potential investors in broadband network platforms, and not just a
particul ar group of investors, are able to make market-based, rather than regul at-
ory-driven, investnment and depl oyment deci sions.
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**15 46. Finally, we note that our decision in this Oder is consistent with the
decision issued by the Ninth Circuit Court of Appeals in 1994. As discussed

above, in that decision the Ninth Circuit vacated part of the Conmission's
Computer 111 Order on Remand concerning inplementation of the ONA rules. 3
According to the court, the Conmmission had failed to explain howits “diluted ver-
sion of ONA " set forth in the Order on Remand, woul d prevent BOCs from
“exploit[ing] their monopoly control over the local networks to frustrate regul at -
ors' attenpts to prevent anticonpetitive behavior.”[ ] For the reasons dis-
cussed herein, we determne that the conpetitive pressures and technol ogi ca
changes that have arisen since 1990 have reduced the BOCs' incentive and ability
to discrimnate against unaffiliated 1SPs in their provision of broadband Internet
access service to the point that structural separation for BOC broadband *14879

I nternet access service is no | onger necessary. Specifically, we believe that the
analysis in this Oder that persuades us to elinminate not only the structural sep-
aration requirement, but all Conputer Inquiry obligations, applicable to wireline
broadband | nternet access service provides the I evel of detail the Ninth Circuit
found lacking in the Commission's prior decision elininating that requirenent.

a) The Wreline Broadband Internet Access Services Marketpl ace

47. The broadband mar ket pl ace before us today is an energing and rapidly changi ng
mar ket pl ace that is markedly different fromthe narrowband naféﬁﬁgg?ce that the
Commi ssi on considered in adopting the Conputer Inquiry rules. I ndeed, the
Suprene Court recently observed that the Commission's regulatory treatnent of

wi reline broadband Internet access service “is based on history rather than on an
anal ysis of contenmporaneous market conditions.” 12 Unl i ke narrowband services
provi ded over traditional circuit-sw tched networks, broadband Internet access
servi ces have never been restricted to a single network platform provided by the
i ncumbent LECs. This is in stark contrast to the information services mar-
ket at the tinme the Conputer Inquiry obligations were adopted, when only a single
pl at f orm capabl e of delivering such services was contenplated and only a single
facilities-based provider of that platformwas available to deliver themto any
particul ar end user. As a consequence, many consunmers have a conpetitive choice
for broadband Internet access services today.[ 8]

48. As an initial matter, we note that the parties marshal sharply contrasting

mar ket pl ace anal yses in support of the positions they urge. On the one hand, the
BOCs argue, with regard to the market position of the incunbent LECs, that the

rel evant product market is retail broadband Internet access service and the rel ev-
ant geographic market is regional or national. These parties contend that
because cabl e providers currently have a |arger share of the retail broadband In-
ternet access service nmarket both regionally and nationally, incunmbent LECs mnust

be deeanhﬁgoiack mar ket power in this market and therefore deregulation is appro-
pri ate.

**16 49. In contrast, certain conpetitive LECs and | SPs maintain that the rel evant
product market, for purposes of deterni ning whether to deregul ate, should be the
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whol esal e market for the transm ssion conponent of broadband | nternet access ser-
vice.[Flel] As di scussed above, the Computer Inquiry rules *14880 require that
faciliti es-based carriers that provide broadband Internet access service directly
or through an affiliate nake the tel econmuni cations transm ssion conponent avail -
able to unaffiliated | SPs as a comopn carrier service. ] These parties argue
that the incumbent LECs' internodal conpetitors generally do not make the tel ecom
muni cati ons conponent of their broadband |Internet access services available to un-
affiliated | SPs. 133] Certain conpetitive LECs and | SPs argue that it would be
i nappropriate to deregulate the incunmbent LECs given the |lack of avail abil
t he tel econmuni cati ons conponent from providers other than incunbent LECs.[
They al so argue that even if we treat broadband Internet access service as the
rel evant product, then for the rel evant geographic market, we nust consider each
| ocal market as a separate geographic market and eval uate the choices available in
each.[FN135] They contend that incunbent LECs either are the single provider or

. . . . [ FN136]
one of two providers in virtually all of these rel evant geographi c markets.

Ha 3

50. We find that the parties' conpeting anal yses, though useful, fail to recognize
all of the forces that influence broadband |Internet access service depl oyment and
conpetition, so we adopt neither. The parties' argunments are prem sed on data that
are both limted and static. Mst inportantly, the COFE%&%?? anal yses fail to re-
cogni ze the dynam c nature of the marketplace forces. We fully recognize
that not all American househol ds can choose between cabl e nbdem and DSL-based I n-
ternet access service today. But a wide variety of conpetitive and potentially
conpetitive providers and offerings are energing in this marketpl ace. ] Cabl e
nodem and DSL providers are currently the market | eaders for broadband Internet
access service and have established rapidly expanding platforns. There are,
however, other existing and devel oping platforms, such as _satellite and wireless,
and even broadband over power line in certain |ocations, i ndi cating that

br oadband I nternet access services in the future will not be linited to cable
*14881 nmodem and DSL service.[ ] Changes in technol ogy are spurring innovation
in the use of networks. As discussed below, there is increasing conmpetition at the
retail |evel for broadband Internet access service as well as grow ng conpetition
at the whol esale |l evel for network acgﬁﬁzlfrovided by the wireline providers' in-
tranmodal and i nternodal conpetitors.[ We find that an energi ng market, like
the one for broadband Internet access, is nore appropriately analyzed in view of

| arger trends in the marketplace, rather than exclusively through the snapshot
data that may quickly and predictably be rendered obsolete as this market contin-
ues to evol ve.

**17 51. At the outset, we note that, while household conputer penetration is
growi ng, only 54.6 percent of U S. househol ds subscribe to either broadband or
narrowband | nternet access service. We al so note that roughly 20 percent of
consuners with access to advanced tel ecommuni cati ons capability subscribe to ser-
vi ces providing that capability.[FN143] Sonme industry anal ysts predict that over
the next decade, nearly 90 percent of all Americans will go on line from home via
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br oadband networks that are dramatically faster than today's broadband
netmorks.[FN144] We recogni ze that cable nmodem service is the nost widely used
nmeans Fxhﬁggfh resi dential and small business obtain broadband service

t oday. As of Decenber 31, 2002, facilities-based providers were providing
approxinatelg 17.4 million high-speed lines to American consuners and small busi -
nesses. FN145] Anmong t hese custoners, 65 percent received cabl e nodem servi ce,
whi | e approxi mately 32 percent received DSL service and other broadband services
provi ded by incunbent LECs and conpetitive LECs.[FN147] As of Decenber 31, 2004,
t he nunber of high-speed lines had nore than doubled with facilities-based pro-
vi ders providing approximately 35 million high-speed |lines to Anerican consuners
and snal | businesses.[ ] *14882 Anong these custoners, approxi mately 60.3 per-
cent received cable nmodem service, while approximtely 37.2 percent received DSL
servi ce and ot her broadband services provided by incunbent LECs and conpetitive
LECs. [ FN149]

52. While there is an increasing percentage of broadband users who receive DSL
service, cable retains a relatively |large share of the market. This reflects, in
part, cable providers' substantial efforts to upgrade their individual networks to
make them capabl e of providing cabl e nodem servi ce, anong other services. Today,
approximately 91 percent of the nation's cable systenms have been upgraded to in-

oo C ; [ FN150]
clude the two-way digital capability that supports cabl e nodem servi ce. As
a result, the cable industry reports that nore than 25 percent of cabl e househol ds
subscribe to cabl e nodem servi ce. 151]

53. Simlarly, many incunbent LECs have upgraded, or are in the process of upgrad-
ing, their wireline networks to provi de DSL broadband I nternet access. In 2003,
parties estimted that approximately 61 percent of the nation's househol ds (66

mllion househol ds) had access to DSL service, although only 6 percent of the na-
tion's househgh%gzsubscribed to DSL-based Internet access services (6.2 mllion
households).[ ] As of Decenber 31, 2004, the nunber FLNT%%?_Speed DSL lines in

service had increased to approximately 13 nmillion |ines. Further wireline
net wor k upgrades, including the deploynent of hybrid fiber/copper |oops and fi ber
to the home (FTTH), shoul d provide additional households with access to wireline
br oadband service.[ 154]

*14883 54. Approximately 83.2 percent of DSL subscribers receive broadband service
fromthe BOCs, with another 12.5 percent receiving broadband service frominde-

pendent incunbent LECs. Conpetitive LECs provide the remaining DSL sub-
scribers with broadband service as intranodal conpetitors of the incunmbent
LECs. Competitive LECs generally provide these services using their own fa-

cilities in conbination with UNEs | eased fromincunbent LECs pursuant to section
251(c)(3) of the Act.[ 157] Sonme conpetitive LECs, however, provide DSL services
using their own facilities exclusively. Competitive LECs offer consumers
broadband I nternet access directly or enter into service arrangenments with inde-
pendent | SPs that offer conpeting broadband |Internet access services.[FN159] Spe-
cifically, conpetitive LECs currently provide w reline broadband Internet access
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service to approximtely 597,000 end-user Iines.[Fleo]

**18 55. In sum while cable nodem and DSL cl early have exhi bited significant
growth over the |ast few years, market penetration for these two technol ogi es
still is far below the size of the potential market. The 20 percent cunul ative
penetration rate for broadband services stands in marked contrast to other, nore
mat ure markets the Comm ssion has exanm ned and regul ated to varyi ng degrees. \Wen
the Conm ssion determ ned that AT&T was no | onger dominant in the |ong distance
service market, that market was mature. About 94 percent of American househol ds
had tel ephone voice service, and the vast majority of the tel ephones provided
equal access to | ong distance service. More general ly, tel ephone voice ser-
vi ce has had market penetration rates ranging fron19%tﬁlg%icent to 95.5 percent of
all Anerican househol ds over the past 20 plus years. When conpared to the
mar ket penetration rate for tel ephone voice service, which typifies a |ong-
established, mature market for network-based services, the market penetration rate
*14884 for broadband Internet access services indicates that this enmergi ng market
has the potential to grow significantly in the years ahead.

56. G ven recent trends, the nmarket penetration of cable nodem and DSL broadband
I nternet access services, in particular, could grow dramatically in the

future. We expect these two nmarket | eaders to continue to conpete head-
to-head in a m?xhﬁng could result in higher customer penetration rates for one or
bot h services. Cabl e nmodem service and DSL broadband | nternet access ser-
vices currently conpete directly with each other in certain areas, are marketed
agai nst each other, are sold al nost exclusively to residential and small business
customersi and often may be perceived by consuners as cl ose substitutes for each
ot her. FN165 Conti nuous change and devel opnent are likely to be the hall nark of
the mar ket pl ace for broadband Internet access at both the retail and whol esal e

| evel s over the next several years. 6]

57. We expect providers of both platforns will continue to invest and extend the
reach of their services. We anticipate that, as the availability of cable nodem
and DSL broadband Internet access services grows with the nodernization of network

infrastructure and i ncreased service deploynent, nmore households will have the op-
tion of choosing between the cable and DSL broadband options. |ncreased internodal
and i ntranodal conpetition will continue to encourage these two broadband pro-

viders to depl?ENggg?dband I nternet access services throughout their respective
servi ce areas. In addition, the threat of conpetition from other forns of
br oadband I nternet access, whether satellite, fixed or nobile wireless, or a yet-
to-be-realized alternative, will further stinulate deployment of broadband infra-
structure, including nore advanced infrastructure such as fiber to the hone.

58. These emergi ng broadband platforms exert conpetitive pressure even though they
currently have relatively few subscribers conpared with cabl e nodem servi ce and
DSL- based I nternet access service. *14885 Ku-band satellite service is now
available in nmost areas of the United States and is nost attractive in areas that
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| ack access to cabl e nodem and DSL- based | nternet access se&mags] | argel y because
this satellite service costs nore than those alternatives.[ Fi xed wirel ess
service is also available to provide high-speed Internet access in substanti al
areas of the nation. By the end of 2002, satellite and fixed wi reless pro-
vi ders reported about 257,000 hi%h-speed Internet access service residential and
; : [ FNL71] . :
smal | busi ness subscri bers. Today, thﬁﬁ report an increased subscriber base
. . ) . [ FN172]
of approxi mately 422,000 lines in service.

**19 59. At the sanme tinme as cable nodem and DSL broadband I nternet access ser-
vices are increasing market penetration, these other technol ogy-based sol utions
could gain market share. In the near future, satellite and fixed wireless wll
likely continue to serve, at the very Ieas%N1§§ecialized geographic parts of the
mar ket not served by DSL or cable nndens.[ ] If nmore custoners adopt satellite
and fixed wireless solutions, the relative prices of those solutions could de-
cline, which would make the services nore conpetitive with cabl e nodem and DSL

br oadband I nternet access services. It is unclear in the current devel opi ng market
whi ch technol ogy or technologies will serve the majority of custonmers when the

mar ket reaches greater maturity.

60. W recognize that the attributes of the avail abl e broadband platforns vary,
particularly as to price, speed, and ubiquity. W expect that custoners will weigh
these attributes for each platformand nake service-rel ated deci si ons based on
their specific needs. For exanple, a custoner nay sel ect a broadband |Internet ac-
cess service with a sonmewhat slower speed than that associated with other service
platforns in return for the | ower price of the sel ected service.

61. As the Internet and related applications mature and continue to evolve, the
demand for broadband Internet access services will likely grow The presence of
nore content avail able through the Internet and the enhanced nmeans of presenting
the content, together with growth in broadband-rel ated applications, such as
streamnming video, will | ead nore subscribers to seek broadband |Internet access ser-
vice. As the nunber of subscribers grows, so does the opportunity for alternative
technol ogi es and their respective providers. As any provider increases its market
share or upgrades its broadband Internet access service, other providers are
likely to mount conpetitive challenges, which likely will [ead to w der depl oynment
: : [ FN174]
of broadband Internet access service, nore choices, and better terns.

62. We disagree with commenters that equate the ability of ISPs to obtain wireline
br oadband transmi ssion services on a Title Il basis with the ability of consuners
to obtain facilities-based conpetitive broadband Internet access services.[ 9]
A regulatory regine that pronotes a conpetitive broadband Internet access services
mar ket where consuners have a choice of nultiple providers is not *14886 necessar-
ily the same as a regulatory reginme that nandates that one particul ar type of

br oadband I nternet access service transm ssion technol ogy, and one alone, is
availabl e, on a nondiscrimnatory basis, to any entity that desires to becone an

176]

ISP.[ Vi gorous conpetition between different platform providers already ex-
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ists in many areas and is spreading to additional areas.[FN177] VWi le we recogni ze
t hat broadband Internet access service is not_ ubiquitously available today, this
mar ket is rapidly changi ng and grow ng. In addition, service providers tend
to set prices on a national or regional basis regardless of whether there are nul -
ti pl e broadband provi ders serving | ocal narkets. 9

**20 63. It is difficult to make a nmeani ngful assessment of the market for whol e-
sal e access to the transm ssion conponent of broadband Internet access service.

Al t hough we recognize that, in many areas, the incunbent LEC is currently the only
whol esal e provider of this transm ssion conmponent, this observation, on its own,
is not dispositive. At this tinme, facilities-based wireline carriers are the only
provi ders of broadband I nternet access services that are conpelled by regul ation
to make such an offering available. As stated above, this conpulsion is not the
result of the Comm ssion's analysis of broadband |Internet access services spe-
cifically, but rather is the product of the application of |egacy rules adopted
decades ago. Therefore, we cannot state unequivocally that incunmbent LECs
woul d not otherw se provide whol esal e access, absent this conpulsion. In fact, the
record shows that incunbent LECs would and i ndeed already do provide such access,
al beit through arrangenents other than a mandatory tariff reginme that requires a
st andar di zed general offering. In addition, this regulatory conpul sion of
facilities-based wireline carriers may be inpeding the devel opnent of conpetitive
alternatives, nost notably through entry by other broadband Internet access plat-
form provi ders. Because our rules require a particular type of generalized whol e-
sale offering, they may reduce incentives for I1SPs to seek alternative arrange-
ments from ot her broadband I nternet accgﬁgzrlatfornwproviders and for those other
providers to offer such arrangenents.

*14887 64. Based on the record before us, we expect that facilities-based wireline
carriers will have business reasons to continue naki ng broadband I nternet access
transmni ssion _services available to I SPs without regard to the Conputer lnquiry re-
qui renents. The record nmakes clear that such carriers have a business in-
terest in maximzing the traffic on their networks, as this enables _themto spread
fixed costs over a greater nunber of revenue-generating custoners. For
their part, cable operators, which have never been required to nmake_| nternet ac-
cess transm ssion available to third parties on a whol esal e basis,[ have
busi ness incentives simlar to those of incunmbent LECs to nake such transm ssion
available to | SPs, and are continuing to do so pursuant to private carriage ar-
rangenents.[FN186] G ven the Suprene Court's decision that cable operators can of -
fer the transm ssion underlying cable nodem service as a functionally integrated
part of a finished_ information service w thout becomnmi ng subject to regulation un-
der Title I, we expect that these whol esal e arrangenents will continue to
evol ve. W believe that the convergence of these two factors -- increasing conpet-
ition anong facilities-based broadband providers and the potential for conpetition
i n whol esal e network access -- will sustain and increase conpetitive choice anong
br oadband providers and I nternet access products.
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b) Technol ogi cal | nnovation

**21 65. We find that application of the Conmputer Inquiry requirenents to wireline
broadband | nternet access services, and any alternative requirenments that woul d
guarantee | SPs access to the transm ssion conponent of that service, would inpede
t he devel opnent and depl oynent of innovative wi reline broadband Internet access
technol ogi es and services. As noted above, these requirenents slow innovation be-
cause vendors do not_ create new technol ogies with the Conmputer Inquiry require-
ments in nind.[ ] Depl oyment to consumers of these technol ogies then, at best,
i s del ayed and, in many cases, may be avoi ded al t ogether. Broadband Internet ac-
cess services are also not developing in ways that neatly fall wthin existing
regul atory classifications or the current Conmputer lInquiry requirements (i.e.,

t hey cannot be easily separated into discrete information service and tel ecomu-
ni cati ons service conponents).[ As *14888 a result, unlike cable nmbdem pro-
viders or other broadband Internet access service conpetitors, wireline carriers
nmust make either of two | ess-than-optimal choi ces when they seek to depl oy ad-
vanced network equi prment: either they nust decide not to use all the equipnent's
capabilities, thereby reducing their operational efficiency;[ ] or they nust
defer deploynent while the manufacturer re-engineers it to facilitate conpliance
with the Cbnguter Inquiry rules, thereby creating unnecessary costs and service
delays.[Fng]

66. Wreline coomenters argue that their inability to integrate nore efficient

equi pnent into wireline networks in a tinely and efficient manner limts their
ability to offer_ innovative broadband Internet access services to

cust oners. They al so contend that these constraints hinder their aEN&ng to
respond to requests for new or nodified i nnovative features or services.[

For exanple, sonme commenters argue that manufacturers have little incentive to
desi gn next generation broadband equi pment that facilitates conpliance with the
Comput er Inquiry obligations as the nH{EhEBX]Of br oadband pl at f orm provi ders

nei ther need nor want this capability. As a result, these carriers maintain
that they are faced with a decision either to forgo the use of nore efficient or

i nnovative equi pment or to incur substantial additional costs and devel opnent tine
to have the vendor “de-integrate” the nore efficient, integrated equi pnent sinply
to comply with the Conputer Inquiry requirenents. These increased costs and
del ays often deter a carrier from depl oyi ng new broadband technol ogi es. 6]

67. Other comenters suggest that because of the BOCs' size and influence, they
are wel |l -positioned to demand that vendors neet their requirenents that innovative
br oadband Fg&agg?nt and new functionalities conply with the Conputer |nquiry ob-
ligations. Assumi ng arguendo that this is true, to *14889 sone extent, the
fact that BOCs can exert sone influence does not necessarily nake the Conputer I|n-
quiry obligations or a | ess onerous broadband I nternet access transmn ssion obliga-
tion desirable public policy, nor does it nean that the resulting equipnment is as
efficient or innovative as it could otherwi se be. The issue is not whether the
BOCs could have this “de-integrated” equi prment produced, rather it is whether the
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production of this equipnent would yield benefits that outweigh the obvious tech-
nol ogi cal costs. These comenters fail to recognize that manufacturers devel op

br oadband equi pnent that pushes technology in the direction they think will best
respond to future consumer demands (which is currently toward equi pnent that in-
tegrates informati on service and transm ssion capabilities in a manner that allows
functions to be performed at nultiFLﬁlggints wi thin a broadband network and cl oser
to the end user than ever before). Qur rules should not force technol ogi cal
devel opnent in another, less efficient direction.

**22 68. Sonme carriers argue that conpliance with the Conputer Inquiry obligations
requires costly redundaEhlagstens and duplicative processes that result in opera-
ti onal inefficiencies.[ ] For exanple, Bell South states that it incurs signi-
ficant costs solely to conply with those obligations. These costs are incurred,
according to Bell South, because it nust: mmintain separate customer service cen-
ters, systens, and processes for [(ts tel ecomunications service and broadband In-

ternet access service operations; di spatch both tel econmuni cati ons service
and information service technicians to install DSL service or respond to custoner-
reported probl ens; and incur_ additional transport costs to conply with the

Conmi ssion's “two-m|e” rule.[ N202 VWil e other commenters maintain that these
costs do not warrant elimnation of the Conputer Inquiry requirenents, ]

find that the costs on the record are sufficient to act as an investnent disin-
centive. As explained below, consistent with our obligations under section 706, we
nmust consider this inpact in our overall analysis of the costs and benefits of re-
taining these rules.

*14890 69. The fact that carriers incur costs, potentially even significant costs,
to conmply with our regulations is not, alone, a basis for elininating such regul a-
tions. To the extent such costs are incurred to achieve statutory obligations or

i mportant policy[gk&gﬁiives, they are a necessary conponent of operating in a reg-
ul ated industry. But when, as a relative natter, the regulations' costs

out wei gh their benefits, or are no | onger necessary to achieve the desired object-
ives, we nust eval uate whet her our obligations and objectives can be net in a man-
ner that reduces or elimnates such costs. This becones even nore critical if
there is evidence that the regulation actually inpedes or frustrates the accom
pli shnment of inportant statutory goals.

70. At the time the Conputer Inquiry rules were adopted (and even thereafter as
they were being revised and refined to better bal ance costs and benefits), the
public benefits with respect to narrowband network-based services justified the
costs. For exanple, it was nuch clearer at that tinme that because conputer pro-
cessing occurred at the network's edge or outside the network, the mgjor innova-
tion would occur there too. The Conputer Inquiry rules themselves reflect a fairly
static picture of network devel opnment, and an assunption that a line could be
drawn between the network functions and conputer processing w thout inpeding tech-
nol ogi cal innovation. Today, this line is even nore blurred than it was when the
Commi ssi on adopted its Conputer |1 Final Decision. |Innovation can occur at al
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network points and at all network layers as well as in non-network applications
and equi pnent. Continued application of the CDHFHRSBSinquiry rul es, however, would
prevent much of this innovation from occurring. Thi s by-product of our cur-
rent regulations is a persuasive factor for their renoval.

c) New Services

**23 71. One of the primary purposes of this technol ogical innovation would be to
et wireline broadband I nternet access services providers, like their conpetitors,
produce new or inproved services in response to consumner denands.[ Severa
parties argue that the Conmputer Inquiry requirenments prevent themfromaltering
busi ness priorities in response to changi ng market demands, inpede their ability
to take advantage of business opportunities due to “tinme to market” issues, and
provi de conpetitors with advance notice of innovative service enhancenents, thus
elimnating any potential wreline broadband conpetitive advantage vis-a-vis cable
nodem or ot her platform providers. ] For exanple, Qwmest points to the inher-
ent regul atory delay that occurs through the network change discl osure process,
the web posting requirenents, and tariffing requirenments, which a BOC nust conply
wi th before making aFEN%Bg?ge to its network that enhances or upgrades its Inter-
net access services. Verizon contends that before it can decide whether it
will provide an ISP customer with a requested new I nternet access service capabil -
ity, it *14891 nust anal yze each function of the proFEﬁgg capability to determ ne
its classification under the Conputer IFEm5&¥]regine and then deternine the
associ ated requirenents for conpliance. Verizon states that this conpliance
review often involves conplex and | engthy new system devel opnent or nodification
to accommodate the Conputer Inquiry access obligations w thout any know edge or
assurance that other ISPs will even want such access. As a result, Verizon states
that it frequently nust deny requests for new Internet access service capabilities
because the process to accommopdat e t hem under existing Conputer Inquiry regul a-
tions is prohibitively expensive. We find that these costs, inefficiencies,
and del ays are significant and substantially inpede network devel opment. We there-
fore disagree with comenters that claimthat the record contains no evidence that
costs, inefficiencies, and investnent delays have occurred that would justify the
elimnation of the Conputer Inquiry requirenents. ]

72. Based on the record before us, we conclude that elimnating the Conputer |n-
quiry rules at this tine will nmake it nmore likely that wireline network operators
will take nmore risks in investing in and depl oyi ng new t echnol ogi es than they are
willing and able to take under the existing reginE.[FN213] Tail ored private con-
tractual agreenents, in general, provide service providers nore flexibility in de-
vel opi ng a new technol ogy and nore incentives to do so.[ ] As the Commi ssion
found in the Transponder Sales Order, a service provider is nmore likely to invest
in technologies if the service provider is able to obtain assurances through

private contracts that the technologies will be used.[ Private comercia
contracts |ikewi se provide assurances to potential custonmers that capacity will be
avai |l abl e. I ndeed, a nunber of carrier conmenters indicate that their pre-
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ferred means of offering wireline broadband transnission service is through cus-
tom zed arf%Rﬁfg?nts tailored to the particul ar needs of requesting ISP

customers. They show, in particular, that through the ability to engage in
these types of non-comon carrier arrangenments *14892 (rather than “cookie-cutter”
conmon carrier offerings available indiscrimnately to all I1SPs), they will be
able to deveig&zggie technol ogically innovative broadband offerings to nmeet con-
sumer needs.

**24 73. As discussed above, some conmenters argue that the transm ssion conponent
of wireline broadband Internet access service nust continue to be regulated as a
comon carrier service because wireline carriers currently offer these transm s-
sion services on such a basis. N2 I n doing so, however, these parties fail to
recogni ze that a Comm ssion determ nation regarding the regulatory status of a
servi ce depends on, anong ot her things, what practice and experience indicate the
likely character of the service offefkﬂgzg?uld be, assuming the carrier could de-
cide howit would offer the service. Merely because facilities-based wre-
line carriers offer sone conmon carrier services does not nmean that all their ser-

vices nmust be simlarly offered.[ The Conmi ssion, upheld by the courts, has
provided carriers the flexibility to offer services that were previggsly regul at ed
under Title Il on a common carrier or non-common carrier basis. ]

d) Wreline Broadband Internet Access Service Providers' Business |Incentives

74. G ven the nature and history of the broadband Internet access services in-
dustry, we expect that wireline broadband transmission will rermain available to

| SPs and ot hers without any Conputer Inquiry requirenments. |ncunbent LECs have
represented that they not only intend to nake broadband I nternet *14893 access
transmni ssion offerings available to unaffiliated ISPs in_a manner that neets | SPs
needs, but that they have business incentives to do so.[ ] For exanpl e, Qnest
offers a tariffed wireline broadband DSL service that enabl es hundreds of inde-

pendent | SPs to serve end-user custoners over Qwmest's broadband facilities.[FN224]
Regar dl ess of the outcone of this proceeding, Qwest has stated it will continue to
make available a DSL offering that will enable consuners to reach unaffiliated

| SPs because consuners denmand the choice, and neeting that demand nakes its
product nore attractive.[FNZZS] SBC previously entered into a menorandum of under -
standing with a trade association representing nearly 300 menbers of the Internet
i ndustry, including many independent |SPs, committing to negotiate private conmer-
cial arrangenents with unaffiliated | SPs for broadband I nternet access.[FNZZG] Ve-
rizon has simlarly indicated its intent to enter into comercially reasonabl e
contracts with unaffiliated | SPs for broadband transni ssion services because it is
inits best interest to do so. 27 Finally, Bell South has al so evidenced a

wi | lingness, desire, and incentive to deal with unaffiliated |ISPs absent a Conmi s-
sion requirenent that conpels themto do so. For exanpl e, Bell South has in-
dicated that it will benefit financially from providing DSL transni ssion to inde-
pendent |SPs, as it has an econonmic incentive to spread the costs of its network
over as much traffic and as nmany custoners as possible regardl ess of whether such

© 2008 Thonmson Reuters/West. No daimto Oig. US Gov. Wrks.



20 F.C.C.R. 14853, 20 FCC Rcd. 14853, 36 Communications Reg. (P& F) 944, Page 26
2005 WL 2347773 (F.C.C)

customers are whol esale or retail .l N229]

75. We finds these incentives significant, and therefore disagree with the conten-
tion of sone comenters that a mandatory common carrier broadband transm ssion re-
quirement is essential for independent |ISPs to obtain wreline broadband transni s-
sion that neets their needs at reasonable prices.[ ] Based on the record be-
fore us, we expect that business incentives will conpel wreline broadband carri -
ers to of fer broadband transm ssion on a commercially reasonable basis to inde-
pendent |1SPs and will *14894 notivate wireline carriers to negotiate nutually ac-
ceptable rates, terns, and conditions with unaffiliated ISPs. W strongly encour-
age the parties to work together to develop individual contracts that are nutually
beneficial to each party.

**25 76. We al so expect that the rapid growth and devel opnent of innovative broad-
band service offerings, including IP tel ephony, anmong the different broadband In-
ternet access platformproviders, particularly cable nodem wll provide signific-
ant incentives to facilities-based wireline carriers to increase subscriber usage
of wireline-based Internet access services vis-a-vis cable nodem and ot her plat-
form provi ders of broadband | nternet access services.[FN231] That is, to the ex-
tent that I P tel ephony services provided via other broadband platforns erode rev-
enues that the BOCs and other incunbent LECs derive fromtraditional voice ser-
vices, these carriers will have incentives to mtigate this potential revenue |oss
by retainie%zggftonErs on the wireline broadband platformto the nmaxi num ext ent
possi bl e. Provi di ng whol esal e wireline broadband transm ssion to i ndepend-
ent | SPs, whether through partnering, stand-alone transm ssion agreenents, or oth-
er types of commercial service arrangenents, would ensure that the facilities-
based carrier derives sonme financial benefit fromthat custoner.

e) A Change of Course Is Justified

77. As we have noted above, the Act does not address directly how wireline broad-
band I nternet access service should be classified or regul ated. Thr ough
section 706, however, it does provide the Conmission with a specific mandate to
encour age broadband depl oynment, generally, and to promote and preserve a freely

conpetitive Internet market, specifically. I ndeed, Congress nmandated t hat
t he Conmi ssion encourage broadband capability “wi thout regard to any transngggion
medi a or technol ogy” and “renove barriers to infrastructure investnEnt."[ ]

78. Because our decision necessarily relies, in part, on our predictive judgnent
regarding a rapidly chang%E%23gYnanic i ndustry, we do not pretend that there is a
single, clear-cut answer. As with the Comm ssion's previous decisions to
adopt and then nodify the Conmputer Inquiry requirenents, the decision that we nust
make today -- whether or not to retain the Conputer Inquiry requirenents in sone
form-- at its core involves an assessnment of the relative costs and benefits of
the various alternatives. In making this assessnent, we nust consider the broad-
band obj ectives Congress established in section 706.[FN237 Those obj ectives nake
cl ear that the Commi ssion must encourage the depl oynment of advanced *14895 tele-

© 2008 Thonmson Reuters/West. No daimto Oig. US Gov. Wrks.



20 F.C.C.R. 14853, 20 FCC Rcd. 14853, 36 Communications Reg. (P& F) 944, Page 27
2005 WL 2347773 (F.C.C)

conmuni cati ons capability to all Anericans by renoving barriers to infrastructure
i nvestment. The D.C. Circuit recently upheld a sinilar Comi ssion bal anci ng ap-
proach that considered section 706's goals of sw ft, ubiquitous broadband depl oy-
ment in adopting unbundling rules for mass market ne?LNgggfration br oadband- cap-
abl e | oops pursuant to section 251(c)(3) of the Act. Therefore, in assess-
ing the alternative regulatory frameworks for w reline broadband Internet access
services, we nust ensure that the bal ance struck provides adequate incentives for
i nfrastructure investnent.

**26 79. The followi ng factors guide us toward replacing the Conputer Inquiry ob-
ligations for wireline broadband Internet access service providers with a |ess
regul atory framework: the increasing integration of innovative broadband techno-
logy into the existing wireline platform the growh and devel opment of entirely
new broadband platforms; the flexibility to respond nore rapidly and effectively
to new consuner demands; and our expectation of the availability of alternative
conpetitive broadband transm ssion to the currently required wireline broadband
common carrier offerings. We believe our actions today will enhance each of these
factors. Fostering the ubiquitous availability of broadband Internet access to al
Ameri cans across nultiple conpetitive broadband platforms |s best acconplished by
recalibrating regulation where it is appropriate to do so. Ful filling our
statutory obligations and policy objectives to maxinmi ze the accel eration of al
types of broadband infrastructure depl oynent no | onger requires a Comr Ssion-nan-
dat ed whol esal e wireline broadband Internet access transm ssion narket. 2 Re-
quiring a single type of broadband platformprovider (i.e., wireline) to nmake
available its transmi ssion on a comon carriage basis is neither necessary nor de-
sirable to ensure that the statutory objectives are met. I ndeed, as the

evi dence denmpnstrates, continuing this requirenent would contravene these object-
ives. Inportantly, this does not nean that we sacrifice conpetitive ISP choice for
greater depl oynent of broadband facilities. Rather, as we have expl ai ned above,
our reasoned judgnment tells us that sufficient marketplace incentives are in place
to encourage arrangements with innovative |ISPs. |Indeed, the incentives are grow ng
as cabl e nodem and wireline providers conpete head-to-head with *14896 one anot her
and other platform providers such that wireline platformproviders will find it
necessary and desirable to negotiate arrangenents with unaffiliated |ISPs for ac-
cess to their broadband networks in order to grow the base of users of their

br oadband i nfrastructures.

80. Weighing all of these factors, we conclude that the elimnation of our Com
puter Inquiry requirenments for wireline broadband Internet access service pro-
viders, subject to the transitional nmechani sm described bel ow, best facilitates

t he acconplishnent of our broadband goals and objectives in light of the rapidly
changi ng mar ket conditions for broadband |Internet access services. W ex-
pect this new framework to enable consuners to reap the benefits of advanced wire-
I ine broadband I nternet access services that incorporate the |atest technol ogic-
al ly advanced integrated equi pnent, on a nore widely available and nore tinely
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basis than if we maintained the existing regine.

81. In taking this action, we note that sone commenters argue that we nust under-
take a forbearance anal ysis pursuant to section 10 of the Act before we can renpve

our Conputer lnquiry requirenments. We do not agree. The Commission is free
to modify its own rules at any tinme to take into account changed
ci rcunst ances. The Conputer Inquiry requirenents are not nandated by stat-

ute but, rather, were adopted prior to the 1996 Act in the exercise of the Comm s-
sion's policy judgnment. |ndeed, the Supreme Court affirned the Comm ssion's de-
term nation that the 1996 Act did not "unanbiguously freeze[] in tinme the Conputer
Il treatment of facilities based information service providers."[ 45] As such,
in our discretion, subject to reasoned explanation, we are free to alter the
policy judgnent reflected in those requirenents based on our assessnent of their
rel evant cggis and benefits in light of changed technol ogi cal and market condi -
tions.

**27 82. We also find that we need not retain the Conputer Inquiry reginme, or any
of its individual requirenents, to protect against inproper cross-subsidization.
When the Comnmi ssion devel oped the Conputer Inquiry rules, wireline carriers, in-
cluding the BOCs, typically charged rates devel oped under rate base, cost-

of -service regul ati on. The Conmi ssion was concerned that allowing wireline carri-
ers to provide enhanced services would increase the rates captive ratepayers woul d
have to pay for common carrier teleconmunications services, as the carriers would
have every incentive to include the costs of their enhanced services operations in
their cost-of-service calculations for those services. The Comni ssion therefore
devel oped safeguards (e.g., structural separation in Conputer |l and non-
structural accounting safeguards in connection with ConputerFkkL% designed to re-
duce the potential for inproper *14897 cross-subsidization.[ ] In 1994, the
Ninth Circuit affirmed the Comm ssion's judgment that the non-structural account-

i ng safeguards had elimnated any need to retain structural separation as a safe-
guard agai nst cross-subsidization.[ 48] The court stated, in particular, that
price cap regulation had left the BOCs “with little incentive to shift costs” from
their enhanced services operations to tariffed tel ecommunications services_ because
they were not “able to increase regulated rates to recapture those costs.” 49]

83. The Commi ssion's ratemaki ng nethods and those of our state counterparts have
changed considerably since the Ninth Circuit addressed the need for structural
separation as a safeguard agai nst cross-subsidization in 1994. We concl ude
t hat changes have further reduced the potential that the BOCs coul d increase rates
for tariffed tel econmunicati ons services through cost shifting. Indeed, unlike the
situation before the Ninth Crcuit in 1994, the BOCs' costs are no |longer used to

deternine the BOCs' price cap rates. ] In view of this reduced potential, we
find that there is no need to retain either the Conputer Il structural separation
requi renent or the Conmputer 111 nonstructural safeguards to keep the BOCs from

cross-subsi di zing their broadband Internet access service operations with revenues
fromthe tel ecormuni cations services operations. The benefits we anticipate from

© 2008 Thonmson Reuters/West. No daimto Oig. US Gov. Wrks.



20 F.C.C.R. 14853, 20 FCC Rcd. 14853, 36 Communications Reg. (P& F) 944, Page 29
2005 WL 2347773 (F.C.C)

the elimnation of these structural and nonstructural safeguards, including the
i ncreased infrastructure investment that our new franmework shoul d generate, out-
wei gh any protection agai nst cross-subsidization that those safeguards provide.

84. Based on the record before us, it is not necessary to make a finding of narket
non- dom nance as to the incunbent LECs in the provision of broadband Internet ac-
cess transm ssion, as sonme parties have asked us to do, before we may elim nate
the Conputer Inquiry obligations. W decline to do so.[FN2 Nor *14898 do we
think it necessary or appropriate to make findings about domi nance or non-
dom nance with respect to the retail market for broadband |Internet access.
The Conmi ssion devel oped its distinction between dom nant carriers, which possess
i ndi vi dual narket power, and non-dom nant carriers, which [ack individual market
power, to enable it to develop a regulatory environment appropriate for a tel ecom
muni cations industry that was in the early stages of evolving fromone “where ser-
vice was provided largely on a nonopoly basis to one where a FE%&%S}Of conpetition
[eXiStfgszEf the provision of sone comuni cations services.” As di scussed
above, this market environnment differs markedly fromthe dynani c and
evol vi ng broadband I nternet access marketpl ace before us today where the current
mar ket | eaders, cable operators and wireline carriers, face conpetition not only
fromeach other but also from other emergi ng broadband I nternet access service
providers. This rapidly changing market does not lend itself to the conclusions
about market dom nance the Conm ssion typically nakes to determ ne the degree of
regulation to be[%&%%%fd to well-established, relatively stable tel ecomrunications
servi ce nmarkets. On the contrary, any finding about dom nance or non-

dom nance in this enmerging broadband Internet access service nmarket would be pre-
mat ur e.

[ FN253]

**28 85. In addition, our |ong-standing Conputer Inquiry regulations, which apply
only to wireline facilities-based carriers, have required wireline carriers to
provi de whol esal e transmission for Internet access, whether broadband or narrow
band, since the genesis of the Internet. This mandated participation by these pro-
viders has affected the whol esal e market for broadband Internet access transnis-
sion. Applying a traditional narket dom nance analysis to a situation where the
facilities-based wireline carriers have been required to provide service on spe-

cified terms and conditions while the market was still relatively undefined (and
remai ns dynam ¢ and evol ving even today) would lead to a result that would be m s-
| eadi ng and could be self-fulfilling. Therefore, we believe that a concl usive

fi ndi ng about dom nance or non-dom nance of these carriers in this context is ill-
suited and i nappropriate. Instead, for an enmergi ng narket that cannot be charac-
terized with certainty at this particular point intine, and will |ikely be sub-
jected to rapid technol ogical and conpetitive devel opnents, we find that the pub-
lic interest is best served if we permt conpetitive narkF%&E%%f conditions to
gui de the evol ution of broadband Internet access service.

*14899 C. New Regul atory Framework for Wreline Broadband | nternet Access Service
Provi ders
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86. We adapt our regulatory requirenents, consistent with the Act, to correct for
restrictions on wireline broadband Internet access service providers' ability to

i ncorporate advanced integrated technology into their broadband of ferings, inpedi-
ments to responding rapidly and efficiently to changi ng broadband market denmands
due to outdated existing rules5 and constraints on broadband i nnovati on and
infrastructure investnent.[FN2 9] We elimnate the Conmputer Inquiry obligations as
applied to facilities-based providers of wireline broadband |Internet access ser-
vice, and, in particular, the obligation to offer the transmn ssion conponent of

wi reline broadband Internet access service on a stand-al one common carrier basis.
Facilities-based wireline broadband |Internet access service providers, subject to
a one-year transition period which we al so adopt, may choose to offer the trans-
nm ssi on conmponent of wireline broadband I nternet access services to both affili-
ated and unaffiliated |1 SPs or others on a non-comon carrier basis or a conmmopn
carrier basis. We incorporate this flexibility into our new franework to
account for the differing business issues affecting different wireline broadband

I nternet access service providers. For exanple, associations of rural incunbent
LECs have indicated that their menbers nay choose to_offer_ broadband Internet ac-
cess transm ssion service on a conmon carrier basis. Thus, unlike previous
Commi ssion initiatives (e.g., the deregul ation of CPE),[FN262] we are not elimn-
ating carriers' ability to offer wireline broadband transm ssion on a Title |
basis. Indeed, as we discuss below, enabling carriers to offer broadband Internet
access transnmission in alternative ways furthers our policy objectives and is con-
sistent with precedent.

1. Wreline Broadband Internet Access Service Providers May O fer Transni ssion
Service on a Non-Common Carrier Basis or a Cormon Carrier Basis

a) Non-Common Carriage Arrangenents

**29 87. The record denonstrates that allow ng non-conmon carriage arrangenents
for wireline broadband transm ssion will best enable facilities-based wireline
broadband | nternet access service providers, particularly incunbent LECs, to em
brace a narket-based approach to their business relationships with | SPs, providing
the flexibility and freedomto enter into nutually beneficial comrercial arrange-
ments with particular |SPs. ] Facilities-based wireline carriers as well as
certain *14900 portions of the ISP conmunity and broadband equi pnrent manufacturers
agree that market-based commercial arrangenents will better serve the interests of
| SPs, broadband providers, and consuners. ]

88. Non-comron carriage contracts will permit ISPs to enter into various types of

conmpensati on arrangenents for their wireline broadband Internet access transnis-

si on needs thaEFRE%S?etter acconmodat e their individual market

ci rcumst ances. For exanple, 1SPs and facilities-based carriers could exper-

iment with revenue-sharing arrangenments or other types of conpensation-based ar-

rangenents keyed to the | SPs' narketplace performance, enabling the ISPs to avoid

a fixed nonthly recurring charge (as is typical with tariffed offerings) for their
o . ; [ FN266] .

transmni ssion needs during start-up periods. Non- common carri age al so en-
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ables parties to a contract to nodify their arrangement over tine as their re-
spective needs and requi renments change w thout the inherent ngg¥7?ssociated with
a tariffed offering that nust be nade available to all |SPs. Mor eover, it
encour ages other types of commercial arrangenents with | SPs, reflecting business
nodel s based on risk sharing such as joint ventures or partnership-type arrange-
ments, where each party brings their added val ue, benefiting both the consuner
(through the ability to obtain a new innovative service) and each party to the
comer ci al arrangenent. Such arrangenents nay al so encourage unaffiliated

| SPs to devel op i nnovative applications and services that differentiate them from
other ISPs. The ability to deliver such innovative services over their platforns
in order to attract customers will likely notivate wireline facilities-based

br oadband transni ssion providers to negotiate nutually beneficial arrangenents
that enable the wireline facilities-based broadband transmni ssion provider to share
the financial rewards of bringing the new Internet access applications or services
to consumers.

b) Common Carriage O ferings

89. A nunber of parties have indicated that sone carriers may neverthel ess choose
to offer the transm ssion conponent of broadband Internet access service as a com
non carrier service absent the Conputer Inquiry requirenents. O her parties
have indicated they would avail thenselves of the *14901 opportunity to offer cer-
tain types of broadband Internet access transm ssion on a common carrier basis and
ot her EE&S%Off br oadband I nternet access transm ssion on a non-conmon carrier

basi s. Qur primary goal in this proceeding is to facilitate broadband de-

pl oyment in the manner that best promptes wireline broadband investnent and innov-
ation, and maxi m zes the incentives of all providers to depl oy broadband. W find
that we can best further this goal by providing all wreline broadband providers
the flexibility to offer these services in the manner that makes the npbst sense as
a business matter and best enables themto respond to the needs of consuners in
their respective service areas.

**30 90. We therefore conclude that providers of wireline broadband |Internet ac-
cess service that offer that transm ssion as a tel ecomrunications service after
the effective date of this Order may do so on a perm ssive detariffing

basi s. FN27 Such providers thus nay, in lieu of filing tariffs with the Comm s-
sion setting forth the rates, terns, and conditions under which they will provide
br oadband I nternet access transm ssion service, include those rates, ternsz and
conditions in generally available offerings posted on their websites.[FN27 ] Each
such provider electing not to tariff the broadband Internet access transm ssion
that it offers as a tel ecomunications service al so nust nmake physical copies of
its offering reflecting the rates, terns and conditions available for public in-
spection at a mnimum of one place of business.

91. While we do not believe that we need to performa forbearance anal ysis under
section 10 of the Act to all ow pernissive detariffing, we find that each of
the three forbearance criteria is nonetheless nmet. Specifically, the reasons that
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persuade us not to require that the transni ssion conponent of wireline broadband

I nternet access service be offered as a tel ecormuni cations service under Title I
al so persuade *14902 us that application of the tariffing provisions in Title 11
is “not necessary to ensure that the charges, practices, classifications, or regu-
| ations by, for, or in connection with that telecomrunications carrier or telecom
muni cati ons service are just and reasonable and are not uR&ustly or unreasonably
di scrimnatory” within the neaning of section 10(a)(1).[F 4] In particular, com
petition from other broadband Internet access service providers, particularly
cabl e nodem service providers, will pressure wireline carriers that choose to
provi de broadband Internet access transnission as a conmon carrier service to of-
fer their customers rates, terms, and conditions that are just, reasonable, and
not unreasonably discrimnatory. These carriers, like wireline carriers that offer
broadband | nternet access transm ssion on a non-comon carrier basis, will have
busi ness incentives to attract both end user and ISP custoners to their networks
in order EEN%?%fad network costs over as nuch traffic and as many custoners as
possi bl e. These incentives, in conmbination with the requirenents that the
carrier publish and nake generally available any rates, terms, and conditions_for
broadband | nternet access transm ssion offered on a conmon carrier basis, 6]
shoul d provide protection against unjust, unreasonable, and unjustly or unreason-
ably discrimnatory rates, ternms, and conditions conparable to that avail abl e un-
der a tariffing reginme.

92. The need to attract end user and ISP custoners al so makes clear that tariffing
“is not necessary for the protection of consunmers” within the nmeaning of section
10(a) (2). On the contrary, permissive detariffing will enabl e broadband In-
ternet access service providers to respond to changi ng consuner demands nore

qui ckly than woul d be possible under a tariffing reginme. Thus, in conparison to a
mandatory tariffing regine, permssive detariffing will benefit consuners by mak-
ing it nore likely that they will be offered innovative service arrangenents re-
spondi ng to their changi ng needs.

**31 93. Finally, the public interest considerations that persuade us not to man-
date a tel ecommuni cations service offering in the first place al so persuade us
that a pernmissive tariffing reginme for voluntary broadband I nternet access tele-
comuni cations service offerings “is_consistent with the public interest” within

t he neani ng of section 10(a)(3). In particular, we find that nandatory tar-
iffing of these voluntary offerings would unnecessarily constrain how wi reline
carriers may of fer broadband Internet access transnission as a tel econmuni cations
service. W also find that by removing this unnecessary constraint, permnissively

detariffing these tel ecommuni cations service offerings will pronote conpetitive
mar ket conditions. Since we find that each of the statutory forbearance criteria
is met, we forbear fromapplication of these tariffing provisions in Title Il to

vol untary offerk&%%gof broadband | nternet access transnission as a tel econmuni ca-
tions service.[ ]

94. Consequently, to enable facilities-based wireline Internet access providers to
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maxi m ze their ability to depl oy broadband Internet access services and facilities
in conpetition with other platform providers, under a regulatory framework that
provides all market participants with the flexibility to determ ne how best to
structure their business operations, facilities-based carriers are able to choose
whet her to offer wi reline broadband Internet access transni ssion as non-conmon
carriage or common carriage. In addition, to the extent they choose to offer that
transmni ssion as common carriage, they nay do so either under tariff or on a non-
tariffed basis. The Comm ssion, on numerous occasions, has *14903 determ ned that
a particular service can be offered on a_non-comon carrier or conmon carrier
basis at the service provider's option.[FNZSO] Simlarly, here, we conclude that
it is appropriate to provide facilities-based wireline broadband Internet access
service providers with freedomto deternine how to provide the broadband transmi s-
sion capabilities of such services. 81]

95. In order to ensure that this flexible approach is consistent with statutory
requirenents, efficient, and adm nistrable, we specify that a facilities-based

wi reline broadband Internet access provider may not sinultaneously offer the sane
type of broadband Internet access transm ssion on both a common carrier and non-
common carrier basis. It my, however, choose to nmake avail abl e one type of broad-
band Internet access transnmi ssion on a conmon carrier basis and another type of
such transm ssion on a non-conmon carrier basis. OF course, any transm ssion of -
fering that a facilities-based wireline broadband |Internet access provider makes
available on a tariffed common carrier basis will be subject to the terms con-
tained inits tariff and, consistent with Title Il of the Act, the provider may
charge custoners for that service only at the rates contained in the

tariff.

*14904 c) Other Proposed Alternative Regulations for Wreline Broadband I nternet
Access Services

**32 96. Sone commenters request that we inpose certain content-related require-
ments on wireline broadband I nternet access service providers that woul d prohibit
them from bl ocki ng or otherw se denying access to anth%g%fl I nternet content, ap-
plications, or services a consuner w shes to access. Wil e we agree that
actively interfering with consuner access to any lawful Internet information
products, or services would be inconsistent with the statutory goals of encour-
agi ng broadband depl oynent and presghggﬂ? and pronpoting the open and interconnec-
ted nature of the public Internet,[ we do not find sufficient evidence in
the record before us that such interference by facilities-based wireline broadband
I nternet access service providers or others is currently occurring. Nonethel ess,
we articulate principles recognizing the inportance of consuner choice and conpet-
ition in regard to accessing and using the Internet: the Internet Policy Statenment
that we adopt today adopts such principles. We intend to incorporate these
principles into our ongoing policynmeking activities.[FN286] Shoul d we see evidence
that providers of telecommunications for Internet access or |P-enabled services
are violating these principles, we will not hesitate to take action to address
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t hat conduct.[FhQ87]

97. Finally, as noted above, sone commenters, in acknow edgi ng that the current
Conmputer Inquiry reginme is outdated, propose nore streanlined regulatory require-

ments for wireline broadband Internet access service. They seek to retain
the core Title Il principle underlying the Conputer Inquiry obligations (i.e., the
requi renent to separate out and offer any broadband Internet access transnission
capabilities and services on a nondiscrimnatory basis to all |SPs). As the

record denonstrates, *14905 however, the inability to custom ze broadband service
of ferings inherent in the nondiscrimnatory access requirenment inpedes depl oynent
of innovative wireline broadband services taking into account technol ogi cal ad-
vances and consuner demand. Thus, continuing to inpose such requirenents
woul d only perpetuate wireline broadband Internet access providers' inability to
make better use of the latest integrated broadband equi prent and woul d deprive
consuners of nore efficient and innovati ve enhanced services.[FNzgl] Simlarly, a
continued obligation to provide any new broadband transm ssion capability to al

| SPs indiscrimnately, and provi de advance notice thereof, would reduce incentives
to devel op i nnovative w reline broadband capabilities and places w reline broad-
band at a substantial conpetitive disadvantage vis-a-vis cable nbdem and ot her

br oadband | nternet access service providers. Thus, we reject these propos-
al s.
2. Current Title Il Unbundled Wreline Broadband Internet Access Transni ssion Ser-

vi ces Must Renmmin Avail able During a One-Year Transition Period

**33 98. Although we determ ne above that immediate relief for wreline broadband
I nternet access transnission providers is warranted, we are nonet hel ess sensitive
to the fact that the Conmi ssion's previous regulatory regime for these services
has created reasonable reliance and expectation by unaffiliated | SPs on the avail -
ability of currently tariffed, broadband |Internet access transm ssion

of ferings. In addition, we are concerned that a flash-cut transition nay
unnecessarily disrupt custoners' service due to a provider's inability to adapt
its business practices so quickly. We therefore adopt a one-year transition peri-
od, which begins on the effective date of this Oder, in order to give both | SPs
and facilities-based wireline broadband Internet access transni ssion providers
sufficient tinme to adjust to our new franework. During the transition, fa-
cilities-based wireline broadband |Internet access *14906 transmi ssion providers
nmust continue to honor existing transmi ssion arrangenents with their current |SP
or other custoners, but they are not required to offer such arrangenents to new
custoners or to existing custonmers at new locations. |f these arrangenents are
provi ded pursuant to tariffs currently on file with the Conm ssion, wreline
broadband | nternet access transm ssion providers may retain these tariffs during
the one-year period, or, alternatively, they may cancel the tariffs pursuant to
normal tariff cancellation procedures provided they honor existing wireline broad-
band Internet access transnission arrangenents in another nanner. To the extent
facilities-based wireline broadband Internet access transni ssion providers have
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entered into any other common carrier transm ssion arrangements with ISP custoners
that are not subject to tariffing,[ 95] these arrangenents nust al so be contin-
ued during the one-year transition unless, of course, they would otherw se expire
during the transition period pursuant to their pre-existing ternms. Upon the ef-
fective date of this Order, facilities-based wireline broadband Internet access
providers, including the BOCs and their affiliates, are no |longer required to con-
tinue taking the existing commopn carrier transm ssion arrangenments that they
provide to | SPs as an input to their self-provided wreline broadband Internet ac-
cess service. To the extent facilities-based carriers offer new wireline broadband
I nternet access transni ssion arrangenents after the effective date of this O der

or provide such service to new custoners, these arrangenents may be made avaihggge
on a conmon carrier basis or a non-conmon carrier basis as set forth above. ]
99. This one-year period will allow I SPs to continue operating under their current

arrangenents while they negotiate non-comon carrier agreements with providers of
wi reline broadband Internet access transm ssion. Based on the assurances made by
facilities-based wireline broadband Internet access providers and their stated de-
sire to ensure that their platformis conpetitive with other broadband pl atforns,
we strongly encourage the parties to work tfﬂﬁ&??f to devel op individual contracts
that are nmutually beneficial to each party. In the nmeantinme, the ability to
conti nue operating under existing *14907 arrangenents for an additional one-year
period during new contract negotiations will avoid unnecessary customer disrup-
tion. Such a transition period is consistent with previous decisions in which the
Commi ssion podified the regulatory framework for certain services subject to a
transition. 9 I ndeed, several parties, including nost Bcrsg that urge elimn-
ation of the Conputer Inquiry rules support a transition.[FN29 ] Here, as in
these other proceedings, a transition period will allow sufficient time for al
affected parties to adjust to the new framework wi thout unnecessary disruption and
wi t hout unduly extending the old framework

3. Discontinuation of Service

**34 100. Section 214(a) of the Act requires that, prior to discontinuing any in-
terstate or foreign tel ecommunications service, a telecomruni cations carrier ob-
tain fromthe Commission “a certification that neither the present nor future pub-
lic convenience or necessity will be adversely affected thereby.”[ ] The reas-
ons that persuade us not to require that the transm ssion conponent of wireline
broadband I nternet access service continue to be offered as a tel econmuni cati ons
service under Title Il also persuade us that discontinuance of the provision of
comon carrier broadband Internet access transni ssion services to existing custom
ers woul d not adversely affect the present or future public conveni ence or neces-
sity. Instead, conpetition from other broadband |Internet access service providers
and the wireline providers' business incentives to attract |SP custoners should
ensure the continued avaiIabiiLR%OE{ this transm ssion conponent, under reasonabl e
rates, terns, and conditions. Accordingly, we find that the circunstances
here neet our test for determ ning whether a tel econmunications service may be
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di sconti nued under section 214(a)_[FhBOZ]

*14908 101. Therefo[ENgggisuant to our rule for discontinuing donestic tel ecommu-
ni cati ons services, we grant facilities-based, wireline broadband Internet
access transm ssion providers blanket certification to discontinue providing ex-
isting custonmers the common carrier broadband Internet access transm ssion ser-
vices that are the subject of this Order, FN30 subject to the foll ow ng condi -
tions. First, to protect these custonmers against abrupt term nation of ser-
vice, we require that a carrier discontinuing common carrier broadband Internet
access transm ssion service shall provide affected custoners with advance notice
of the discontinuance. Specifically, the carrier shall provide all affected cus-
tomers with its name and address, the date of the planned discontinuance, the geo-

graphic areas where service will be discontinued, and a brief description of the
service to be discontinued. In addition, on or after the date it provides
the advance notice to its custoners and at |east 30 days prior to the date on

whi ch service will be discontinued, the carrier_nust file with the Conm ssion no-
tice of its intent to discontinue service. Carriers are not required to
make any showing in this notice and do not need to obtain any additional perms-
sion fromthe Comm ssion to cease service. Upon notification of discontinu-

ance, the Comm ssion reserves the right to take actiong where appropriate under
the circunstances to protect the public interest. ]

*14909 D. Classification of Wreline Broadband Internet Access Transm ssion Com
ponent

102. Above, we affirmthat wireline broadband |Internet access service is an in-
formati on service, and decline to continue the reflexive application of the Com
puter Inquiry regine to facilities-based providers of such service. This is not,
however, the end of our inquiry. The Wreline Broadband NPRM al so sought conment
on the legal classification of the transm ssion conponent underlying facilities-
based wireline broadband I nternet access service. In contrast to the clas-
sification of wireline broadband |Internet access service as an information ser-
vi ce, there is considerabl e disagreenent in the record as to the appropri-
ate classification of the transm ssion conponent of such Internet access

servi ce. N3 The legal classification of this transni ssion conponent has cer-
tain regulatory inplications for its provider. Specifica{LKBlgf the transm ssion
conponent is a telecomunications service under the Act, provi ders of that
service are subject to common carrier regulation under Title Il of the Act in
their provision of that service.[FN314 Conversely, if the transm ssion conponent
is not a tel econmunications service under the Act, providers of that conponent are
not subject to Title Il requirenents, except to the extent the Conmi ssion
i mposes sinihgi or identical obligations pursuant to its Title | ancillary juris-
di ction.

**35 103. We address two circunstances under which the statutory classification of
the transmi ssion conponent arises: the provision of transn ssion as a whol esal e
input to ISPs (including affiliates) that provide wireline broadband |Internet ac-
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cess service to end users, and the use of transnission as part and parcel of a fa-
cilities-based provider's offering of wireline broadband Internet access service
using its own transmission facilities to end users. First, we address the whol e-
sale input. Nothing in the Conmunications Act conpels a facilities-based provider
to offer the transm ssion conmponent of wireline broadband |nternet access service
as a tel ecommunications service to anyone. Furthernore, consistent with the NARUC
precedent, the transm ssion conponent of wireline broadband Internet access
service *14910 is a tel ecomunications service only if one of two conditions is
nmet: the entity that provides the transmission voluntarily undertakes to provide
it as a tel ecomunications service; or the Conmi ssion nmandates, in the exercise of
our ancillary {urisdiction under Title I, that it be offered as a tel econmuni ca-
ti ons service. As to the first condition, we explain above that carriers
may choose to offer this type of transmission as a common carrier service if they
wi sh. In that circunmstance, it is of course a tel ecommunications service. O her-
wi se, however, is it not, as we would not expect an “indifferent holding out” but
a collection of individualized arrangenents. As to the second condition
based on the record, we decline to continue our reflexive application of the Com
puter Inquiry reqguirenment, which conpelled the offering of a tel ecomunications
service to ISPs.[Fsto] Thus, we affirmthat neither the statute nor rel evant pre-
cedent nmandates that broadband transm ssion be a tel econmunicati ons service when
provided to an ISP, but the provider nmay choose to offer it as such.

104. Second, we address the use of the transm ssion conponent as part of a facil-
ities-based provider's offering of wireline broadband Internet access service to
end users using its own transm ssion facilities. W conclude, consistent with
Brand X, that such a transm ssion conmponent is nere “tel ecomunications” and not a
“tel ecommuni cati ons service.”[ ] As stated above, the Act defines tel ecomu-

ni cati ons service as “the offering of telecomunications for a fee directly to the
public, or to such classes of users as to be effectively available directly to the
public, regardless of the facilities used.”[ ] Thus, whether a tel ecommuni ca-
tions service is being provided turns on what the enti%ENEESEOffering ... to the
public,” and custoners' understandi ng of that service. End users subscri b-
ing to wireline broadband Internet access service expect to receive (and pay for)
a finished, functionally integrated service that provides access to the Internet.
End users do not expect to receive (or pay for) two distinct services -- both In-
ternet access *14911 service and a distinct transm ssion service, for

exz‘;mple.[F 24] Thus, the transm ssion capability iS[Eﬁ§55?nd parcel of, and in-
tegral to, the Internet access service capabilities. Accordi ngly, we con-
clude that wireline broadband I nternet access service does not include the provi-
sion of a tel ecommuni cations service to the end user irrespective of how the ser-
vice provider may decide to offer the transm ssion conponent to other service pro-
vi ders.

**36 105. In so concluding, we reject argunents that conpanies using their own fa-
cilities to provide wireline broadband I nternet access service sinultaneously
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provi de a tel ecomrunications service to their end user wi reline broadband | nternet
access custoners. The record denonstrates that end users of wireline broad-
band Internet access service receive and _pay for a single, functionally integrated
. 5S eoe VERRBS A . ! . :
service, not two distinct services. This conclusion also is consistent with
certain past Commi ssion pronouncenents that the categories of “informtion ser-
vice” and “tel econmuni cati ons service” are nutually exclusive. Mor eover
the fact that the Comm ssion has, up to now, required facilities-based providers
of wireline broadband Internet access service to separate out a tel ecomruni cations
transmi ssion service and nake that service available to conpetitors on a conmmon
carrier basis under the Computer Inquiry reginme has no bearing on the nature of
the service wireline broadband Internet access service providers offer their end
user customers. We concl ude now, based on the record before us, that wre-
i ne broadband I nternet access service is, as discussed above, a functionally in-
tegrated, finished product, rather than both an information service and a tel ecom
muni cati ons service.

106. Finally, some parties argue (w thout clearly distinguishing between the
transm ssi on conponent as a whol esal e i nput and transm ssion used to provide the

i nformati on service to the end user) that *14912 Comm ssion precedent mandates
that we classify the transm ssion underlying wireline broadband Internet access as
a tel ecomuni cati ons service. ] We disagree. As an initial matter, as the Su-
preme Court held in relation to the transni ssion underlying cable mbdem service,
“the Commission is free within the limts of reasoned interpretation to change

course if it adequately justifies the change.” The Court acknow edged the
Commi ssion's ability to respond to changed circunstances and narket conditions,
factors which serve as the basis for the actions we take in this Order. The

previ ous orders upon which comrenters rely assumed, correctly in each instance,
that the offering of DSL transm ssion on a common carrier basis was a tel ecomu-

ni cati ons service. These deci sions, however, did not address the inportant
threshold public interest issue we address in this Order -- whether this broadband
transm ssi on conmponent nust continue to be offered to conpeting providers of fa-
cilities-based wireline broadband Internet access service on a conmon carrier
basis. And as we expl ain above, the current record does not support a finding or
compul sion that the transm ssion conponent of wireline broadband |nternet access
service is a teleconmuni cati ons service as to the end user. 34]

107. Now that we have concluded that a conmon carrier offering is no | onger re-
qgui red, and have nmde the statutory classification findingﬁb3ge address what im
pact these actions have on other regul atory obligations.[ ]

*14913 VI. EFFECT ON EXI STI NG OBLI GATI ONS

**37 108. The Wreline Broadband NPRM sought comrent on what effect classifying

wi reline broadband Internet access service as an information service would have on
ot her regulatory obligations. Title Il obligations have never generally applied to
. ; . . ; . [ FN33b]

i nformati on services, including Internet access services. I nstead, when the
Commi ssi on has deened it necessary to inpose regulatory requirenents on infornma-
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tion services, it has done so pursuant to its Title |I ancillary jurisdiction. In-
deed, as noted above, the Conmi ssion inmposed the Conputer Inquiry obligations on
faciliti es-based conmon carriers pursuant to its Title | ancillary
jurisdiction.[FN337] Simlarly, the Conmission has exercised its ancillary juris-
diction under Title | to extend accessibility obligations that mrror those under
section 255 to certain information services, i.e., voicemail and interactive menu
servi ce. N338] The Conmission's ancillary jurisdiction under Title | to inpose
regul atory obligations on broadband |Internet access service providers was recently
recogni zed by the Supreme Court. 9

109. The Conmi ssion may exercise its ancillary jurisdiction when Title | of the
Act gives the Commi ssion subject matter jurisdiction over the service to be regu-

| at ed FN340 and the assertion of jurisdiction *14914 is ”reasg&%ghy ancillary to
the effective performance of [its] various responsibilities.”[ We recogni ze
that both of the predicates for ancillary jurisdiction are likely satisfied for
any consumer protection, network reliability, or national security obligation that
we may subsequigily decide to inpose on wireline broadband | nternet access service
provi ders.

110. First, we find that we have subject natter jurisdiction over providers of
broadband | nternet access services. These services are unquestionably “w re commu-

ni cation” as defined in section 3(52) because they transmt signals by wire
or cable, or they are “radio conmunication” as defined in section 3(33) if they
transnit signals by radio. The Act gives the Comm ssion subject matter jur-
i sdiction over “all interstate and foreign conmuni cations by wire or radio ... and
C a{LNgzgfons engaged within the United States in such communication” in section
2(a). Second, with regard to consumer protection obligations, we find that

regul ati ons woul d be “reasonably ancillary” to the Conmission's responsibility to
i mpl enent sections 222 (customer privacy), 255 (disability access), and 258
(slammi ng and truth-in-billing), anong other provisions, of the Act.[FN346] Siml-
arly, network reliability, emergency preparedness, national security, and | aw en-
forcement requirements would each be reasonably ancillary to the Conm ssion's ob-
ligation to make available “a rapid, efficient, Nation-wi de, and world-wi de wire
and radi o comrmuni cation service ... for the purpose of the national defense [and]
for the purpose of pronDt%ERBE%{ety of Iife and property through the use of wire
and radi o conmuni cation.”

**38 *14915 111. In the attached Notice of Proposed Rul emaki ng (Notice), we spe-
cifically seek corment on what obligations we should inpose pursuant to our Title
| authority to further consuner protection in the broadband age. We enphasi ze t hat
we will not hesitate to adopt any non-econom c regul atory obligations that are ne-
cessary to ensure consuner protection and network security and reliability in this
dynam cal |y changi ng broadband era.

A. Federal Universal Service Contribution Obligations
112. In section 254 of the Act, Congress codified our Federal universal service
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progranms to ensure affordable tel ecommunications services to all Americans, in-
cl uding consuners living in high-cost areas, |ow income consunmers, eligible
schools and libraries, and rural health care providers. In this section, we ad-
dress the universal service contribution obligations of providers of wireline
broadband | nternet access service. Section 254(d) of the Act states that “[e]very
t el ecomruni cations carrier that provides interstate tel ecomunications services
shall contribute” to universal service. In the Universal Service Order, the
Commi ssion interpreted the first sentence of section 254(d) as inposing a nandat -
ory contribution requirenment on all teleconmunications carriers that provide in-
terstate tel ecommunications services.[ In the Wreline Broadband NPRM the
Commi ssi on recogni zed that, under its existing rules and policies, telecomunica-
tions carriers providing tel econmuni cations services, including broadband trans-
nm ssion services, are subject to universal service contribution

. [ FN350] . o _
requi renents. Under current law, the Commi ssion has permissive authority to
require “[a]lny other provider of interstate teleconmunications to contribute to
uni versal service if required by the public interest.” The question of
“whet her and under what circunstances the public interest would require us to ex-
ercise our perm ssive authority over wireline broadband | nternet access providers”
is pending before the Conmission in this docket. In addition, the question
of “whether other facilities-based providers of broadband |Internet access services
may, as a legal matter, or should as a policy matter, be required to contribute”
is al so pending before us. FN353] We expect to address these issues in a conpre-
hensi ve fashion either in this docket or in the Universal Service Contribution
Met hodol ogy proceedi ng now pendi ng i n Docket No. 96-45.

113. Congress required in section 254 of the Act that “[t] here should be specific,
predi ctable, and sufficient Federal and State mechanisns to preserve and advance
uni versal service.” Accordingly, we conclude that facilities-based pro-
viders of wireline broadband Internet access services nmust continue to contribute
to existing universal service support nechani sns based on the current |evel of re-
ported revenue for the transm ssion conmponent of their w reline broadband I nternet
access services for a 270-day period *14916 after the effective date of this Order
or until we adopt new contribution rules in the Universal Service Contribution

Met hodol ogy proceedi ng, whi chever occurs earlier. That is, wreline broad-
band Internet access providers nmust maintain their current universal service con-
tribution levels attributable to the provision of wireline broadband Internet ac-
cess service for this 270-day peri od. We take this action, as a matter of
policy, to preserve existing |levels of universal service funding, and prevent a
precipitous drop in fund levels while we consider reformof the system of univer-
sal service in the Universal Service Contribution Methodol ogy proceeding. 8
We are comritted to ensuring that there continue to be specific, predictable, and
sufficient Federal and State nechanisms to preserve and advance universal service
If we are unable to conplete new contribution rules within the 270-day peri od of
time, the Conmission will take whatever action is necessary to preserve existing
funding | evel s, including extending the 270-day period di scussed above or expand-
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ing the contribution F

. W& have anple authority to take interimactions to pre-
serve the status quo. ]

ase
FN359
B. Law Enforcenent, National Security, and Emergency Preparedness

1. CALEA

**39 114. The Conmuni cations Assistance for Law Enforcenent Act (CALEA) requires

t el ecomuni cations carriers to ensure that “equipnent, facilities or services that
provi de a custoner or subscriber with the ability to originate, term nate, or dir-
ect [connunications{" agg]capable of providing authorized surveillance to |aw en-
forcement agenci es. In a separate order adopted today, we concl ude that
providers of facilities-based broadband | nternet access service and interconnected
Vol P service are subject to CALEA FN361 We therefore do not address CALEA issues
in this Oder.

*14917 2. USA PATRI OT Act

115. We find that our actions in this Oder will not affect the governnment's im
pl ementation or enforcenment of the Uniting and Strengthening Arerica by Providing
Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001 (USA
PATRI OT Act). This Act anmended the federal criminal code to authorize the
interception of wire and el ectronic conmuni cations for the production of evidence
of terrorismoffenses and conmputer fraud, and nodified only one section of the
Communi cations Act, section 631 of Title VI. FN363] We concl ude that the scope of
activities covered under the definitions of wire comunications and el ectronic
comuni cations is broad enough to enconpass wireline broadband |Internet access
service regardless of the legal classification of this service, or its transm s-
si on conmponent, under the Comruni cations Act. Only one party subnitted comrents on
the subject, agreeing that the legal classification of wireline broadband Internet
access service as an informtion service will have no inpact on the applicability
of the USA PATRIOT Act.lFNs®

3. Energency Preparedness and Response

116. We find that our classification of wireline broadband Internet access service
as an information service, and the transm ssion input as tel econmunications
(except to the extent that the provider chooses to offer that transm ssion on a

common carrier basis), will not affect the Commission's existing rules inplenent-
ing the National Securi%Kgggergency Prepar edness (NSEP) Tel ecommuni cati ons Service
Priority (TSP) Systenl[ ] But, we will nonethel ess exercise our Title | au-

thority, as necessary, to give full effect to the principles and purpose of the
NSEP TSP System The NSEP TSP Systemis set forth in appendix Ato Part 64 of the
rul es and provides that the Comm ssion has “authority over the assignnent and ap-
proval of priorities for provisioning and restoration of comon carrier-provided
t el econmuni cati ons services.”[ The facilities-based wireline broadband In-
ternet access service providers that are the subject of our Order today are tele-
comuni cations carriers with respect to other services that they provide. There-
fore, we find that these providers remain subject to the NSEP TSP.
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117. The Secretary of Defense (Secretary), the only party to subnit coments on
this issue, expressed concern that the existing National Conmunications System
progranms will no longer apply to wireline broadband Internet access service if it
is classified as an_information service unless the Conm ssion exercises its ancil -
lary jurisdiction.[FN367] As the Secretary recogni zes, NSEP conmuni cations are

currently *14918 provided by carriers subject to Title I1I. I nformati on ser-
vice providers, therefore, have not been subject to these rules unless those pro-
viders are also offering services as telecomruni cations carriers. ] Si nce the

actions we take in this Order affect only wireline carriers that provide the
transmni ssi on conmponent of wireline broadband |Internet access service, we have no
reason to expect that those actions will adversely affect emergency preparedness
efforts. These service providers, for the nost part, provide their wireline broad-
band I nternet access services over the same facilities used to provide other tele-
conmuni cati ons services and thus these facilities remain subject to Part 64 to the
same extent as they have before. Mrreover, we do agree with the Secretary's con-
clusion that, should the need arise, we do have the authority to regul ate NSEP un-
der Title I. We will closely nonitor the devel opment of wireline broadband Inter-
net access service and its effect on the NSEP TSP System and, if needed, will ex-
peditiousk% take all appropriate actions to pronote the viability of that
system[F 70]

**40 118. Moreover, lest there be any uncertainty, we state that our decision to
classify wireline broadband I nternet access service as an infornation service, and
the transm ssion input as tel ecommunications (except when offered on a common car -
rier basis), has no effect whatsoever on our recently adopted E911 rules for in-

t erconnect ed VFLﬁaga?viders. In that order, we required providers of inter-
connected Vol P to offer E911 service to their subscribers. Although inter-
connected Vol P is necessarily provided via broadband, nothing in the VolP E911 O -
der in any way turns on the statutory classification of that broadband connection
Thus, we reaffirmthat, after today's Order, interconnected Vol P providers nust
comply with the Vol P E911 Order regardl ess of how or by whomthe underlying broad-
band connection is provided.

4. Network Reliability and Interoperability

119. We reject argunments that classifying wireline broadband Internet access ser-
vice as an “infornmation service” and its transni ssion conponent as

“tel ecommuni cations” (except to the extent that the provider chooses to offer that
transmni ssion on a common carrier basis) requires that we obtain additional author-
ization fromthe Network Reliability and Interoperability Council (NRIC) at this
time. NRIC, initially established by the Commission in 1992 as the Network Reliab-
ility Council, advises the Comm ssion on reconmendations to ensure optinal reliab-
ility and interoperability of the nation's *14919 conmuni cati ons netmorks.[FN373]
Section 256 of the Act codifies the Comrission's ability and obligation to oversee
net wor k pl anning and set standards to enable the Conmission to carry out the ob-
jectives of this section as well as the Commission's prior practices in the area
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of network reliability and interoperability through the NRIC.[FN374] NRIC VI, the

| at est chartered counciIFNgggnificantly expanded its nmenbership to include the In-
ternet service industry[ ] and included anong its SCOFENg96aCtiVitieS nuner ous
i ssues relating to the Internet and broadband depl oynent. ]

120. Contrary to what sone comenters suggest, we do not agree that classifying
wi reline broadband Internet access service as an information service would deny us

the ability to oversee broadband interconnectivity. Rat her, we agree with
the view that our actions in this proceeding will not constrain our ability to ad-
dress network reliability and interoperability issues. A purpose of section

256 is “to ensure the ability of users and information providers to seam essly and
transparently transnmt_and receive information between and across tel ecommuni ca-

ti ons networks.” This provision affords the Conm ssion adequate authority
to conti nue overseei ng broadband interconnectivity and reliability issues, regard-
| ess of the legal classification of wireline broadband |Internet access service.
Moreover, NRIC s current charter directs it to nake recommendati ons to increase
the depl oynent and inprove the security, reIiabiI{%KB88?d i nteroperability of

“hi gh-speed residential Internet access service,” and we find that its
activities in this regard are consistent with section 256.

C. Access by Persons with Disabilities

**41 121. Section 255(c) of the Act requires that “a provider of tel ecomunica-
tions service shall ensure that the service is accessible to and usable by indi-
viduals with disabilities, if readily achievable.“[ 81 Like the other Title |
obl i gati ons di scussed above, section 255 expressly applies to tel ecomruni cations
services, not information services. Although the requirements contained in section
255 do not apply to information services, in the past the Commi ssion has exercised
its ancillary jurisdiction under Title | to extend accessibility obligations that
mrror those under section 255 to two critically inportant information services,

voi cemai |l and interactive nenu service. This Order does not affect voice-
mail or interactive *14920 nmenu service providers' obligations or other tel ecommu-
ni cati ons service providers' obligations under section 255(c). We will continue to

exercise our Title | authority, as necessary, to give full effect to the accessib-
ility policy enbodied in Section 255.

122. In addition, section 225(b) directs the Conmmi ssion to ensure

“tel ecommuni cations relay services” (TRS), a set of services that includes both
video relay service (Vﬁghsgg? IP relay, are available to individuals with hearing
or speech inpairnments. The Conmi ssion has previously determnined that the
statutory definition of TRS includes both information services and tel ecormuni ca-
tions services. Nothing in this Order disturbs that earlier conclusion;
consequently, this Order will not _affect TRS requirenents or the ability of TRS
users to access VRS or |IP relay. ]

123. In addition, the Conmission will remain vigilant in nonitoring the devel op-
ment of w reline broadband Internet access service and its effects on the inport-
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ant policy goals of section 255.[FN386] As noted *14921 above, we will exercise
our Title I ancillary jurisdiction to ensure achievenent of inportant policy goals
of section 255 and al so section 225 of the Act.

124. Consistent with our decision today to require facilities-based wreline

br oadband | nternet access service providers to continue to contribute to universa
service support mechani sms for an additional 270-day period, as a matter of
pol|cyt me also requi re such providers to report the revenue on Form

499- *14922 associated with the transm ssion conponent of their wireline
br oadband I nternet access service as of the effective date of this Order for an
addi ti onal 270-day per|od for purposes of contributing to the TRS fund for that
same 270-day peri od. [ 90]

D. NANPA Fundi ng

125. Pursuant to this sane interimauthority, we require facilities-based
wi reline broadband I nternet access service providers to continue to contribute to
the cost of nunbering adm nistration through the NANPA fundi ng nechani sm est ab-
lished by the Comnr ssion pursuant to section 251(e) of the Act for the sane
270-day period. W take this action to ensure that the funding for this critical
functi on does not i mmediately decrease while the Conmi ssion exani nes what, if any
funding related obligations should apply to facilities-based broadband | nternet
access service providers. Section 251(e)(2) requires that “[t]he cost of
establishing tel ecommuni cati ons nunbering adnministration arrangenents ... be borne
by all teleconmunications carriers on a conpetitively neutral basis as determ ned
by the Cbnnission."[FN393 In carrying out this statutory directive, the Commi s-
si on adopted section 52.17 of its rules, which requires, anmong other things, that
all telecomruni cations carriers contribute toward the costs of nunbering adm nis-
tration on the basis of their end-user tel ecomunications revenues for the prior
cal endar year.[FN394]

[ FN391]

E. Ooligations of Incunbent LECs Under Section 251

**42 126. As noted, the Wreline Broadband NPRM sought conment on the rel ationship
bet ween a conpetitive LEC s rights under section 251 and the Comni ssion's tentat-
ive conclusion that wireline broadband Internet access service is an information
service with a tel econmuni cati ons input. Several conmpetitive LECs, and one
BCOC, argue that regardl ess of how the Conmission classifies wireline *14923 broad-
band Internet access service, including its transmni ssion conmponent, conpetitive
LECs should still be able to purchase UNEs, including UNE | oops to provide stand-
al one DSL tel ecommuni cations service, pursuant to section 251(c)(3) of the
Act.[FN396] We agree.

127. Section 251(c)(3) and the Commi ssion's rules | ook at what use a conpetitive

LEC wi Il nake of a particular network el enent when obtaining that el enent pursuant
to section 251&c€93) the use to which the incunbent LEC puts the facility is not
di spositive. In this manner, even if an incunmbent LEC is only providing an

i nformati on service over a facility, we look to see whether the requesting carrier
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intends to provide a tel econmuni cati ons service over that facility.[FN398] Thus,

conpetitive LECs will continue to have the sane access to UNEs, including DSOs and
DS1s, to which they are otherw se entitled under our rules, regardless of the
statutory classification of service the incunbent LECs provide over those facilit-
ies. So long as a conpetitive LEC is offering an “eligible” tel ecomunications
service -- i.e., not exclusively {E“gggistance or mobile wireless services -- it
may obtain that elenment as a UNE. Accordingly, nothing in this Order
changes a requesting telecommunications carriers' UNE rights under section 251 and
our inplenenting rules. ]

*14924 F. Cost Allocation

128. In this section, we address cost allocation issues raised by our decision to
al l ow i ncumbent LECs to enter into non-commpn carriage arrangenents with affili-
ated and unaffiliated I1SPs for the provision of wireline broadband Internet access
transm ssion using facilities that are al so used for provision of regulated tele-
comuni cati ons services. Specifically, we address whether we should require i ncum
bent LECs subject to our part 64 cost allocation rules to classify that activity
as a regul ated activityPNzalfpposed to a nonregul ated activity, under our part 64
cost allocation rules. We concl ude that incunbent LECs should classify this
non-common carrier activity as a regulated activity under those rules and that
this accounting treatnent is consistent with section 254(k) of the Act. ]

1. Relative Costs and Benefits

129. The part 64 cost allocation rules set forth a detail ed nethodol ogy that in-
cunmbent LECs subject to those rules nmust follow in allocating the anobunts recorded
in their part 32 accounts between regul ated and nonregul ated activities. 03]
Those rules also require sone of these incunbent LECs to namintain cost allocation
manual s setting forth how they will inplenent those principles. The costs
and revenues allocated to nonregul ated activities are excluded fromthe jurisdic-
tional separations process. In contrast, the costs and revenues allocated to regu-
| ated activities are apportioned between the state and interstékﬁogurisdictions in
accordance with the part 36 jurisdictional separations rules.[ ] Each regul at -
ory jurisdiction applies its own ratenaking processes to the anmobunts assigned to
it by part 36. States, however, may add back costs that are identified as nonregu-
| at ed under part 646 or renove additional costs that are identified as regul ated
under part 64. NAOS]

**43 130. In this Order, we allow the non-conmon carrier provision of wireline
broadband | nternet access transm ssion tha%hmg7freviously have treated as regu-

| ated, interstate special access service,[ but we do not preenptively dereg-
ul ate any service currently regul ated by any state.[FN408] Therefore, as specified
in section 32.23 of our rules, the provision of this transnission is to be classi-
fied as a regulated activity under part 64 “until such tine as the Comm ssion de-
ci des ot herwi se.” We do not “decide otherwise” at this time because we find
that the costs of changing the federal accounting classification of the costs
*14925 underlying this transm ssion would outwei gh any potential benefits and that
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section 254(k) of the Act does not mandate such a change.

131. Requiring that incunbent LECs classify the provision of broadband Internet
access transm ssion provided on a non-common carrier basis as a nonregul ated
activity under part 64 would nean, anong other matters, that incunbent LECs would
have to devel op, and we woul d have to review, nmethods for neasuring the relative
usage that this transm ssion and the incunbent LECs' traditional |ocal services

make of incunmbent LECs' transm ssion facilities. I ncunbent LECs argue that
they should not have to undertake this task because it _would inpose significant
burdens on themwith little discernible benefit.[F We agree. The Commi ssion
adopted the part 64 cost allocation rules during the |ate 1980s as one el epent of
the nonstructural safeguards that were to replace the Computer 11 reginE.[ 12]

The princi pal purpose of those rules was to ensure that tel ephone ratepayers would
continue to receive reasonabl e protecti ons agai nst inproper cross-subsidization in
the event the BOCs provided enhanced services on an integrated basis, rather than
t hrough separate :subsidiaries.[F The Conmi ssion al so sought to ensure that

rat epayers woul d share in any savings achieved through the integrated provision of
regul ated and nonregul ated activities and to inprove the cost allocation proced-

ures used by other LECs, which had been relieved of structural separation require-

ments in Conputer I1. Fha14

132. \When the Comni ssion devel oped the part 64 cost allocation rules, the LECs'
interstate rates and many of their intrastate rates were set under rate base,
cost-of-service regul ation. The Commi ssi on designed those rules “to make sure that
all of the costs of nonregulated activities are renoved fromthe rate base and al -
| owabl e expenses for interstate regul ated services.” The rul es therefore
are quite detailed: they require LECs to apportion, on an account-by-account
basis, all of their costs between regul ated and nonregul ated activities using dir-
ect assignnment wherever possible and a specific cost allocation hierarchy where

di rect assignment is not possible. F This | evel of detail paralleled the

| evel of detail in the cost-of-service calculations that LECs perforned to devel op
their rates for interstate access services. Although not required to do so, nany
state conmi ssions followed these rules for intrastate ratenaking purposes.

**44 133. During the period since the adoption of the part 64 cost allocation
rul es, our ratepaking nethods and those of our state counterparts have evol ved

consi der abl y. This evolution has greatly reduced *14926 i ncunbent LECs' in-
centives to overstate the costs of their tariffed tel ecommuni cations
servi ces. Based on the current record, we find that this reduction in in-

centives dininishes the need for incunbent LECs to apply detail ed and burdensone

procedures to exclude the costs of providing broadband |Internet access transm s-

sion fromtheir regul ated costs. A nonregul ated classification therefore
. . NA20F

woul d generate at nost margi nal benefits.

134. Requiring that incunbent LECs classify their non-conmon carrier, broadband
I nternet access transmi ssion activities as nonregul ated activities under part 64
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[ FN421]

woul d i mpose significant burdens that outweigh these potential benefits. In

particular, the cost allocation principles set forth in our part 64 rules assune

t hat meani ngful neasures of cost causality and usage will be available to help al-
| ocate a carrier's investnments and expenses between regul ated and nonregul at ed
activities. If we were to require that incunbent LECs classify their non-

conmon carrier, broadband Internet access transnission activities as nonregul ated
activities under part 64, the extent of nonregul ated usage of incumbent LECs' net-
wor ks coul d i ncrease dramatically. New nmeasures of cost causality and usage woul d
have to be developed to reflect this increased nonregul at ed usage. These
nmeasures, noreover, would have to reflect the evolution of the incunbent LECs'
networks fromtraditional circuit-swi tched networks into | P-based netmnrks.[FN424]
The proceedings to set these neasures woul d be both resource-intensive and, given
the changes in network technology fromthe time when the part 64 cost allocation
rul es were developed, likely to lead to arbitrary cost allocation results.

135. Because the costs of requiring that incunbent LECs classify their non-commopn
carrier, broadband Internet access transm ssion operations as nonregul ated acti v-
ities under part 64 exceed the potential benefits, we decline to require such a
classification. Classifying those operations as regul ated under part 32 neans that
any necessary ratenmaki ng adjustnents, including any reallocations of costs, wll
be addressed in the ratemaking process in the relevant regulatory jurisdiction. In
our case, that is the interstate jurisdiction. Currently, some price cap carriers
treat broadband special access services as price cap services, while others treat
t hese broadband services as services excluded fromprice caps. Price cap carriers
that have tariffed these services under price caps, and that choose to repl ace
these tariffed services with non-common carriage arrangenents, wll nake the ap-
propriate adjustnments to the actual price index (APlI) and price cap index (PCl)
for the special access basket. The ordinary application of the price cap rate for-

mul as will ensure that other special access rates remain consistent with the price
cap rules after deregul ation of broadband transm ssion services. Carriers that
have excl uded broadband transm ssion services fromprice caps will not need to

make these adj ustnents.

**45 *14927 136. Qur ruling here with respect to the accounting treatnment of
broadband | nternet access transm ssion provided on a non-comon carrier basis does
not change the accounting treatnment that applies to broadband Internet access ser-
vice provided to end users. That is, and al ways has been, an infornation service.
An incunmbent LEC that offers this service nust continue to account for it as a
nonregul ated activity.

137. W note that our decision to treat the non-conmon carrier provision of broad-
band I nternet access transmission as a regulated activity under part 64 will af-

fect the results of computations of the rate of return earned on interstate Title
Il services. This is not a matter of practical concern with respect to nost incum
bent LECs regul ated under the CALLS plan or price caps, because_ earnings determ n-
ations are not used in deternmining their price cap rates. In the event that
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an earnings determnation is needed for sone ratemaking purpose, the affected car-
rier will have to propose a way of renoving the costs of any non-Title Il services
fromthe conputation. Price cap carriers that have not taken advantage of pricing
flexibility, and therefore are still able to take advantage of | ow end adjustnents
to their price cap rates, will have to address this cost allocation issue if and
when they seek a | ow end adj ust nent.

138. Finally, all rate-of-return carriers that have participated in this proceed-
ing have stated that they wish to continue offering broadband transm ssion as a
Title Il comopn carrier service. We have provided themw th this option. As
such, we do not, at this tine, address the treatnment of private carriage arrange-
ments by rate-of-return carriers because the issue is entirely hypothetical

2. Section 254(k)

139. Section 254(k) of the Act states that a tel ecommunications carrier “nay not
use services that are not conpetitive to subsidize services that are subject to
conpetition.” ] That section also requires the Comm ssion to establish, with
respect to interstate services, accounting and cost allocation rules that ensure
that “services included in the definition of universal service bear no nore than a
reasonabl e share of the joint and commobn costs of facilities used to provide those
services.” By continuing to treat the provision of wreline broadband
transmi ssion as a regul ated activity under part 64, we do not change the regul at-
ory cost allocation treatnent and thus do not change their status under section
254(k). Qur actions in this Oder therefore do not create a violation of section
254(k) .

*14928 140. W reject NARUC s and the State Consunmer Advocates' argunent that we
nmust, under section 254(k), require incunmbent LECs to reallocate a portion of
their joint and comon | oop costs from “universal services” as a group to wireline

br oadband | nternet access transm ssion. N4 The State Consumer Advocates submit
a cost allocation proposal (which it _characterizes as “market-driven”) that dif-
fers fromthe current part 64 rules. Bel | South and SBC assert that cost al-

| ocations are not rel evant under price cap regul ation and Hhat t he Conmi ssi on
shoul d reject the State Consuner Advocates' proposal

**46 141. We find that section 254(k) of the Act does not mandate allocation of
interstate | oop costs to non-comon carrier broadband Internet access transm s-
sion. Under the CALLS access charge plan, the interstate | oop costs of price cap
carriers are not assigned to the different services that subscribers may receive
over the | oop, but are recovered directly fromend users through the subscriber
line charge. The Comm ssion e?Eh£%5ﬁly found that section 254(k) did not prohibit
this cost recovery nechani sm and the Fifth Circuit upheld this

fi ndi ng. 3

142. The subscriber line charge is not itself a “service included in the defini-
tion of universal service.” The interstate |oop costs recovered through the sub-
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scriber line charge represent the costs of all jurisdictionally interstate uses of
the [ oop. Since 1998, those uses have included both services supported by univer-
sal service, such as access to interexchange service, and broadband special access
servi ces, which are not supported by universal service. Costs need not be reall oc-
ated at this time fromthe subscriber |line charge to non-conmon carrier, broadband
I nternet access transnission in order to prevent inposition of an unreasonable

| evel of joint and commpn costs on services included in the definition of univer-
sal services. This is not, as State Consuner Advocates claim unreasagnable.

Rather, it is a reasonable and rational cost allocation approach. We can
take additional steps to address cost allocation issues in the future if the need
ari ses.

143. We observe that NARUC and the State Consumer Advocates appear to assune that
any reallocation of |oop costs to broadband Internet access transm ssion would be
given effect in the ratemaking process in such a way that consuners who do not re-
ceive wireline broadband Internet access service over their |oops would have their
tariffed rates reduced. This ratemaking approach would likely produce a relatively
smal|l per-line rate reduction for the | arge nunber of consuners who do not receive
thi s broadband service, while |leaving a | arger per-line anount to be recovered
fromthe smaller nunmber of consumers who receive both narrowband and broadband
services over their loops. This formof cost reallocation produces anonal ous res-
ults, and we do not adopt it. It would cause a consuner who buys the *14929 two
services over the same |oop to pay much nore for that facility than a consunmer who
buys only narrowband service, even though the cost of that facility is fixed and
does not vary in proportion to usage. It would be possible to devise a schene in
whi ch costs were reallocated only with respect to those | oops on which both ser-
vices are being provided, but this would seemto produce only a shifting of
charges fromone part of the custonmer's bill to another

144. W note that the question whether there should be any changes to the juris-
dictional allocation of |Ioop costs in light of use of the |oop for broadband ser-
vices was referred to the Federal -State Joint Board on Separations in 1999.[ ]
Specifically, in the wake of the Conm ssion's determination in its 1999 tariff in-
vestigation that GIE' s ADSL service was an interstate special access service sub-
ject to federal tariffing, NARUC filed a petition for clarification regarding the
proper allocation under Part 36 of the Conmi ssion's rules of |oop costs associated
with DSL services. ] Noting that issues associated with how to allocate | ocal
| oop pl ant between voice and data services for purposes of jurisdictional separa-
tions were beyond the scope of the limted investigation in the tariff proceeding
the Conmission stated that it woul d address these inportant issues in conjunction
with the Joint Board.[FN437] This issue remains pending. In any event, separations
is now subject to a five-year freeze, and the Joint Board is working on the ap-
proach that should follow this freezeé the issues we describe in this Oder
already fall within this context. N4 38] After the Joint Board nekes its recom
nmendati on, we can reexam ne the question of how any additional costs that m ght be
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assigned to the interstate jurisdiction my be recovered by |ocal exchange carri -
ers.

VI'l. ENFORCEMENT
**47 145. W intend to swiftly and vigorously enforce the terns of this Order.
Significantly, through review of consumer conplaints and other relevant infornma-

tion, we will nonitor all consuner-related problenms arising in this market and
take appropriate enforcenment action where necessary. Simlarly, we wll 28ntinue
to monitor the interconnection[ and interoperability practices[ ] of all

i ndustry participants, including facilities-based Internet access providers, and
reserve the ability to act under gur ancillary authority in the event of a pattern
of anti-conpetitive conduct. ]

VI11. NOTI CE OF PROPOSED RULEMAKI NG

146. The broadband mar ket pl ace before us today is an energing and rapidly changi ng
one. Neverthel ess, consuner protection remains a priority for the Commi ssion. W
have a duty to ensure that consunmer protection objectives in the Act are net as
the industry shifts from narrowband to broadband services. Through this Notice, we
thus seek to develop a framework for consuner protection in the broadband age -- a
framewor k t hat ensures that consunmer protection needs are net by all providers of
*14930 broadband | nternet access service, regardless of the underlying

t echnol ogy. This framework necessarily will be built on our ancillary jur-
i sdiction under Title I; as we explain in the Order, N443 this jurisdiction is
anple to acconplish the consuner protection goals we identify below, and we will

not hesitate to exercise it.[ Na44]

147. For each of the specific areas of Comm ssion regul ation described bel ow, we
ask commenters to address whether the inposition of regulations pursuant to our
ancillary jurisdiction, and the corresponding ability of consumers to take advant-
age of Conmi ssion avenues for resolution of consuner protection issues, is desir-
abl e and necessary as a matter of public policy, or whether we should rely on mar-
ket forces to address sone or all of the areas listed. Are these types of regul a-
tions nore or less relevant in the context of broadband Internet access service
than they are for traditional tel ephony services? W ask conmenters to describe
any technical, econonic, or other inpedinents that may affect the ability of

br oadband I nternet access service providers to conply with such regulations. Are
there areas of consumer protection not |isted above for which the Comr ssion
shoul d i npose regul ations? If so, comrenters should describe the nature of the
concern and address the questions posed in this paragraph.

A. CPNI

148. Consuners' privacy needs are no | ess inportant when consumers conmuni cate
over and use broadband Internet access than when they rely on tel ecomruni cati ons
services. For exanple, a consumer may have questions about whether a broadband In-
ternet access service provider will treat his or her account and usage information
as confidential, or whether the provider reserves the right to use account inform
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ation for marketing and other purposes. Section 222 of the Act establishes the
regul atory framework governing tel ecomuni cations carriers' use and discl osure of
CPNI and other customer information obtained by those carriers in their “provision
of a tel ecomuni cations service.” That section requires, in general, that
tel econmuni cations carriers use or disclose CPNl only in the provision of the

t el econmuni cati ons service fromwhich the CPNl is derived, or in the provision of
serviceENzggfssary to, or used in, the provision of such tel econmunications ser-

vi ces.

**48 149. W seek comment on whether we should extend privacy requirements simlar
to the Act's CPNl requirenents to providers of broadband Internet access services.
For exanple, should we adopt rules under our Title | authority that forbid broad-
band Internet access providers from disclosing, wthout their *14931 custoners
approval, information about their customers that they | earn through the provision
of their broadband Internet access service? W seek comment on what sort of cus-
tomer proprietary information broadband Internet access providers possess, e.d.,

i nformati on about consunmers' service plans, installed equi pment, or patterns of
Internet access use. W note that |ong before Congress enacted section 222 of the
Act, the Comm ssion had recogni zed the need for privacy requirements associ ated
with the provision of enhanced services and had adopted CPNl -rel ated requirenents
in conjunction with other Conputer Inquiry obligations.[ 47]

B. Sl amm ng

150. Section 258 of the Act prohibits tel ecomunications carriers fromsubmtting
or executing an unauthorized change in a subscriber's selection of a provider of

t el ephone exgkﬁzge service or telephone toll service, a practice conmonly known as
“slanning."[ ] In a series of orders, the Conmi ssion adopted various rules to
i mpl enent section 258, and concluded that state authorities should have prinmary
responsibility for admi nistering the rules. By providing for state admi nis-
tration of slamming rules, the *14932 Conmi ssion recogni zed that state authorities
are particularly well-equi pped to handl e such conpl ai nts because states are close
to consuners and are famliar with trends in their regions. 45 The Conmi ssi on
al so recogni zed, however, that all states nmay not have the resources available to
handl e sl anmi ng conpl ai nts. F 1 Accordingly, the Conmission's rules allow con-
sunmers in states that do not “opt-in” to administer the slanming rules to file

sl amm ng conplaints with the Conm ssion. 52]

151. We seek conment on whether we should exercise our Title | authority to inpose
simlar requirenments on providers of broadband Internet access service. Conmenters
shoul d explain in what circunmstances subscribers to broadband Internet access
could get “slanmed.” I's the provisioning process for broadband |Internet ac-
cess service such that an unauthorized change in provider is nore likely in situ-
ations where the provider relies on third-party broadband transnission facilities?

C. Truth-in-Billing
152. The Conmi ssion has adopted truth-in-billing rules to ensure that consuners
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recei ve accurate, neaningful information on their tel econmunications bills that

will allow consuners to better understand their bills, conpare service offerings,
and thereby prompte a nore efficient, conpetitive narketplace. I n general
the Conmission's rules require that a teleconmunication carrier's bill nust: (1)

be acconpanied by a brief, clear, non-nisleading, plain |anguage description of
the service or services rendered; (2) identify the service provider associated
with each charge; (3) clearly and conspicuously identify any change in service
provider; (4) identify those charges for which failure to pay will not result in
di sconnection of basic |ocal service; and{&?&sgiovide a toll-free nunber for con-
sumers to inquire or dispute any charges. The Commi ssion's rules on truth-
in-billing are designed to reduce slanning,[FN456] *14933 cranm ng, FNaS7 and

ot her tel econmuni cati ons fragﬁmgg setting standards for accuracy on bills for

t el econmuni cati ons service.[ ]

**49 153. W seek comment on whether we should exercise our Title |I authority to

i npose requirenments on broadband Internet access service providers that are siml-
ar to our truth-in-billing requirenments or are otherw se geared toward reducing

sl amm ng, cramm ng, or other types of teleconmunications-related fraud. For ex-
anpl e, during 2005, the Comm ssion's Consuner and Governmental Affairs Bureau has

recei ved conpl aints about the billing practices of broadband Internet access ser-
vi ces providers, including complaints related to double billing, billing for unex-
pl ai ned charges, and billing for cancelled services. Overall, parties

shoul d expl ai n what probl ens custonmers of broadband |Internet access service are
likely to have with their bills and whether we shoul d address these problens
through truth-in-billing-type requirements.

D. Network Qutage Reporting

154. The Conmi ssion requires certain conmunications providers to notify the Com
m ssion of outages of thirty or nore mnutes that affect a substantial nunber of
custoners or involve major airports, magjor nmilitary installations, key governnent
facilities, nuclear power plants, or 911 facilities. We seek conment on
whet her we shoul d exercise our Title | authority to inpose any simlar require-
nments on broadband | nternet access service providers. Do the purposes of our net-
wor k outage reporting requirenments apply to outages of broadband |Internet access
servi ce? Should we adopt requirenments that differ depending on the nature of the
facility or the type of custonmer served?

E. Section 214 Discontinuance

155. Section 214 of the Act linits a teleconmunications carrier's ability to dis-
continue unilaterally its service to custoners. The Conmi ssion's inplenent-
ing rules generally require that donestic carriers w shing to “discontinue, re-
duce, or inpair” services must first request authority to do so fromthe Comi s-
sion[ and nust notify affected customers and others of their plans.[FN463]

*14934 156. W seek comment on whether we should exercise our Title |I authority to
i npose di sconti nuance-type requirenments on providers of broadband |Internet access
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service. As customers grow nore dependent on broadband |nternet access services,
does the need for notice to custoners grow stronger? O do the nmultiplicity
and availability of broadband |Internet access providers nmitigate the need for such
notice?

F. Section 254(g) Rate Averagi ng Requirenents

157. Finally, we seek to ensure that our actions today do not jeopardize the
policies of section 254(g). That section required the Conm ssion to adopt rules
“to require that the rates charged by providers of interexchange tel ecomunica-
tions services to subscribers in rural and high cost areas ... be no higher than
the rates charged by each such provider to its subscribers in urban areas."[FN465]
The provision further required that the rules “require that a provider of inter-
state interexchange tel ecomunicati ons services ... provide such services to its
subscribers in each State at rates no higher than the rates charged to its sub-
scribers in any other State.” The Conmmi ssion has forborne fromthe require-
ments of section 254(g) with regard to private line services, of which DSL is

one. Because the policies underlying section 254(g) remain inportant,
however, we ask whether we should exercise our Title | authority to inpose any
simlar requirements on providers of broadband Internet access services, particu-
larly as consuners substitute broadband services and applications for narrowband
services that were covered by section 254(qQ).

G Federal and State |nvol vement

**50 158. W recognize that the states play an inportant role in ensuring that
public safety and consuner protection goals are net. The Comm ssion has recently
announced the creation of a federal-state task force on Vol P E911

enf orcenent, and we believe that this Notice may give rise to additiona
areas in which cooperation between this Conmi ssion and the states can achi eve the
best results. We note in this regard that NARUC has recently advocated for a
“functional” approach to questions of federal and state jurisdiction, particularly
with respect to consuner protection issues. For exanple, with respect to
CPNI, NARUC reconmends that the Comm ssion be primarily responsible for establish-
ing rules, while_state or local authorities assune responsibility for enforcing

t hose rul es. N4 To the extent that the *14935 Commri ssion finds it necessary to
i npose consuner protection and rel ated regul ati ons on broadband | nternet access
service providers, we seek conment on how best to harnonize federal regul ations
with the states' efforts and expertise in these areas. Do comenters support

NARUC s functional approach? In what other ways can the federal and state govern-
ments cooperate in order to ensure the best results for consuners?

H. Consumer Options for Enforcenent

159. We note that consunmers have various methods of pursuing conplaints with the
Commi ssi on agai nst entities subject to our jurisdiction. In particular, the Com

m ssion's informal conplaint process permts consuners to submit conplaints to the
Commi ssi on by any reasonabl e neans, including by telephone, facsinile, posta

mail, email and an Internet conplaint form Consumer Center representatives, known
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as Consumer Advocacy and Medi ation Specialists or CAMSs, are available to assist
consunmers in filing conplaints if needed. CAMSs staff review conplaints for sub-
ject matter content and determ ne appropriate handling of the conplaints.

| X, PROCEDURAL MATTERS

A. Final Paperwork Reduction Act Analysis

160. This Report and Order does not contain any information collection subject to
t he Paperwork Reduction Act of 1995 (PRA), Public Law 104-13. |In addition, there-
fore, it does not contain any new or nodified “information collection burden for
smal | business concerns with fewer than 25 enpl oyees,” pursuant to the Snall Busi -
ness Paperwork Relief Act of 2002, Public Law 107-198, see 44 U.S.C. 8§ 3506(c)(4).

B. Regulatory Flexibility

161. As required by the Regulatory Flexibility Act, see 5 U.S.C. § 603, the Com
nm ssion has prepared a Final Regulatory Flexibility Certification of the possible
significant econonic inpact on small entities of the policies and rul es addressed
in this Report and Order. This certification is set forth in Appendix B

**51 162. As required by the Regulatory Flexibility Act, 5 U S.C. 8§ 603, the Com
m ssion has prepared an Initial Regulatory Flexibility Analysis (I RFA) of the pos-
si bl e significant econom c inpact on small entities of the policies and rul es ad-
dressed in this Notice of Proposed Rul emaking. The IRFA is set forth in Appendix
B. Witten public comments are requested on the | RFA. These comments nust be filed
in accordance with the same filing deadlines as comrents filed in response to this
Notice of Proposed Rul emaki ng and must have a separate and distinct headi ng desig-
nating them as responses to the |IRFA

C. O her Procedural Matters

1. Ex Parte Presentations

163. The rulemaking this Notice initiates shall be treated as a

“perm t-but-disclose” proceeding in accordance with the Commi ssion's ex parte
rules.[ Persons making oral ex parte presentations are reninded that menor-
anda sunmarizing the presentations nmust contain sumraries of the substance of the
presentations and not nerely a listing of the subjects discussed. Mdire than a one
or two sentence *14936 description of the views and argunments presented is gener-
ally required. F O her requirenents pertaining to oral and witten presenta-
tions are set forth in section 1.1206(b) of the Conmm ssion's rules.

2. Comment Filing Procedures

164. Pursuant to sections 1.415 and 1.419 of the Commission's rules, 47 C. F.R 88
1.415, 1.419, interested parties may file coments and reply comrents regarding
the Notice of Proposed Rul emaking on or before the dates indicated on the first
page of this document. All filings related to this Notice of Proposed Rul emaking
shoul d refer to WC Docket No. 05-271 and need not reference the other docket num
bers appearing in the caption to this docunent. Comrents may be filed using: (1)
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t he Conmi ssion's Electronic Corment Filing System (ECFS), (2) the Federal Govern-
ment's eRul enaking Portal, or (3) by filing paper copies. See Electronic Filing of
Documents in Rul emaki ng Proceedi ngs, 63 FR 24121 (1998).
e Electronic Filers: Comrents may be filed electronically using the Internet by
accessing the ECFS: http://wwmv fcc. gov/cgb/ecfs/ or the Federal eRul emaking
Portal: http://wwv requl ations.gov. Filers should follow the instructions
provided on the website for subnmitting coments.
e ECFS filers nust transnit one electronic copy of the coments for WC Dock-
et No. 05-271. In completing the transnmittal screen, filers should include
their full name, U S. Postal Service mailing address, and the applicable
docket nunmber. Parties may al so subnit an electronic coment by Internet e-

mail. To get filing instructions, filers should send an e-mail to
ecfs@cc.gov, and include the followi ng words in the body of the nessage,
“get form” A sanple formand directions will be sent in response.

**52 « Paper Filers: Parties who choose to file by paper nust file an origina
and four copies of each filing. Filings can be sent by hand or nessenger deliv-
ery, by commrercial overnight courier, or by first-class or overnight U S.
Postal Service mail (although we continue to experience delays in receiving
U.S. Postal Service mail). Al filings nust be addressed to the Conmm ssion's
Secretary, Marlene H Dortch, Ofice of the Secretary, Federal Conmunications
Conmi ssi on, 445 12th Street, S.W, Washington, D.C 20554.
« The Commi ssion's contractor will receive hand-delivered or nessenger-de-
livered paper filings for the Commission's Secretary at 236 Massachusetts
Avenue, N E., Suite 110, Washington, D.C. 20002. The filing hours at this
| ocation are 8:00 a.m to 7:00 p.m All hand deliveries nust be held togeth-
er with rubber bands or fasteners. Any envel opes must be di sposed of before
entering the building.
e Commercial overnight mail (other than U S. Postal Service Express Ml and
Priority Mail) nust be sent to 9300 East Hanpton Drive, Capitol Heights, M.
20743.
* U S Postal Service first-class, Express, and Priority mail should be ad-
dressed to 445 12th Street, S.W, Wshington D.C. 20554.

165. Parties should send a copy of their filings to Janice Myles, Conpetition
Policy Division, Wreline Conpetition Bureau, Federal Conmunications Conm ssion
Room 5- C140, 445 12th Street, S.W, *14937 Washi ngton, D.C. 20554, or by e-mail to
janice.nyles@cc.gov. Parties shall also serve one copy with the Conm ssion's copy
contractor, Best Copy and Printing, Inc. (BCPl), Portals Il, 445 12th Street,

S. W, Room CY-B402, Washi ngton, D.C. 20554, (202) 488-5300, or via e-mail to
fcc@cpi web. com

166. Docunents in WC Docket No. 05-271 will be available for public inspection and
copyi ng during business hours at the FCC Reference Information Center, Portals |1,
445 12th Street S.W, Room CY-A257, Washi ngton, D.C. 20554. The docunents nay al so
be purchased from BCPI, tel ephone (202) 488-5300, facsimle (202) 488-5563, TTY
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(202) 488-5562, e-mmil fcc@cpiweb.com

3. Accessible Formats

167. To request materials in accessible formats for people with disabilities
(Braille, large print, electronic files, audio format), send an e-mail to
fcc504@cc.gov or call the Consumer & Governnental Affairs Bureau at 202-418-0530
(voice) or 202-418-0432 (TTY). Contact the FCC to request reasonabl e acconmoda-
tions for filing comrents (accessible format docunents, sign |anguage interpret-
ers, CART, etc.) by e-mail: FCC504@ cc. gov; phone: 202-418-0530 or TTY:

202- 418- 0432.

X. ORDERI NG CLAUSES

168. Accordingly, IT IS ORDERED that, pursuant to Sections 1-4, 10, 201-205, 214,
222, 225, 251, 252, 254-256, 258, 303(r) of the Conmunications Act of 1934, as
amended, 47 U.S.C. 88 151-154, 160, 201-205, 214, 222, 225, 251, 252, 254-256
258, 303(r), and Section 706 of the Tel ecommunications Act of 1996, 47 U. S.C. §
157 nt, the Report and Order and Notice of Proposed Rul enaki ng ARE ADOPTED

**53 169. IT IS FURTHER ORDERED, pursuant to Sections 1-4, 10, 201-205, 214, 222
225, 251, 252, 254-256, 258, 303(r) of the Communications Act of 1934, as anended
47 U.S.C. 88 151-154, 160, 201-205, 214, 222, 225, 251, 252, 254-256, 258, 303(r),
and Section 706 of the Tel ecommunications Act of 1996, 47 U.S.C. § 157 nt, that

wi reline broadband I nternet access transni ssion providers ARE GRANTED bl anket cer-
tification to discontinue the provision of common carrier broadband |Internet ac-
cess transmi ssion services to existing custoners as set forth and subject to the
conditions stated in this Order.

170. IT I S FURTHER ORDERED, pursuant to Sections 1-4, 10, 201-205, 214, 222, 225,
251, 252, 254-256, 258, 303(r) of the Commrunications Act of 1934, as anended, 47
U.S.C. 88 151-154, 160, 201-205, 214, 222, 225, 251, 252, 254-256, 258, 303(r),
and Section 706 of the Tel ecommunications Act of 1996, 47 U.S.C. § 157 nt, that
the Conditional Petition for Forbearance Under 47 U.S.C. 8§ 160(c) filed by the Ve-
rizon Tel ephone Conpanies in WC Docket No. 04-242 on June 28, 2004, 1S DENI ED AS
MOOT.

**54 171. 1T | S FURTHER ORDERED, pursuant to Sections 1-4, 10, 201-205, 214, 222
225, 251, 252, 254-256, 258, 303(r) of the Communications Act of 1934, as anended
47 U.S.C. 88 151-154, 160, 201-205, 214, 222, 225, 251, 252, 254-256, 258, 303(r),
and Section 706 of the Tel ecommunications Act of 1996, 47 U.S.C. § 157 nt, that
the Petition for Declaratory Ruling or, Alternatively, for InterimWiver filed in
WC Docket No. 04-242 by the Verizon Tel ephone Conpani es on June 28, 2004, 1S DI S-
M SSED AS MOOT.

172. IT 1S FURTHER ORDERED, pursuant to sections 1.103(a) and 1.427(b) of the Com
mssion's rules, 47 CF. R 88 1.103(a), 1.427(b), that this Report and O der SHALL
BE EFFECTI VE 30 days after publication of the Report and Order in the FEDERAL RE-
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173. 1T 1S FURTHER CRDERED that the Conmmi ssion's Consunmer and CGovernnental Affairs
Bureau, Reference Information Center, SHALL SEND a copy of this Order, including
the Final *14938 Regul atory Flexibility Certification, to the Chief Counsel for
Advocacy of the Small Business Adm nistration.

174. 1T IS FURTHER ORDERED t hat the Conmi ssion's Consunmer and Governnental Affairs
Bureau, Reference Information Center, SHALL SEND a copy of this Notice of Proposed
Rul emaki ng, including the Initial Regulatory Flexibility APEN%%%?' to the Chief
Counsel for Advocacy of the Small Business Administration.

FEDERAL COVMUNI CATI ONS COWM SSI ON

Marl ene H Dortch
Secretary

FN1. Appropriate Framework for Broadband Access to the Internet over Wreline Fa-
cilities, Universal Service bligations of Broadband Providers, CC Docket No.
02-33, Notice of Proposed Rul emeking, 17 FCC Rcd 3019 (2002) (Wreline Broadband
NPRM) .

FN2. National Cable & Tel econmuni cations Ass'n v. Brand X Internet Services, 125
S. Ct. 2688 (2005) (NCTA v. Brand X), aff'g Inquiry Concerning Hi gh-Speed Access
to the Internet Over Cable and Other Facilities, Internet Over Cable Declaratory
Rul i ng, Appropriate Regulatory Treatnment for Broadband Access to the Internet Over
Cable Facilities, GN Docket No. 00-185 & CS Docket No. 02-52, Declaratory Ruling
and Notice of Proposed Rul emaking, 17 FCC Rcd 4798 (2002) (Cable Mydem Decl aratory
Rul i ng and NPRM .

FN3. Cabl e Modem Decl aratory Ruling, 17 FCC Rcd at 4799-839, paras. 1-71

FN4. As the Suprenme Court recently observed, the Comm ssion has never applied its
| egacy-based network access reginme to information services provided over cable fa-
cilities. NCTA v. Brand X, slip op. at 30; see Cable Modem Declaratory Ruling, 17
FCC Rcd at 4825, para. 43.

FN5. Throughout this Order, we refer to the transmi ssion underlying wreline
broadband | nternet access service as the “transni ssion conmponent.” W note that
conmenters use various terns to refer to this transni ssion conmponent. See, e.g.,
AT&T Comments at 17 (“standal one broadband transm ssion services”); Covad Conments
at 65-66 (“tel econmunicati ons conponent”); Bell South Reply at 12 (sane).

FN6. See NCTA v. Brand X, slip op. at 30. This network was optim zed for narrow
band voi ce and data applications, not high-speed Internet access capabilities that
were not yet even comercially contenplated. See Wreline Broadband NPRM 17 FCC
Rcd at 3037, para. 136.
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FN7. E.g., Alcatel Comments at 2-3; Bell South Comments at 15-18; Qmest Conments at
26; SBC Comments at 20-24; Verizon Conments at 15; see also NCTA v. Brand X, slip
op. at 2-3. W refer to “intranodal conpetitors” as those conpetitive providers,
such as Covad, whose services are either delivered partially or wholly over incum
bent LEC facilities, or over wireline platforns using technology identical or sim
ilar to those which incunbent LECs have depl oyed. “Internodal conpetitors” are
provi ders of services sinmlar to those provided by i ncunmbent LECs that rely ex-
clusively on technol ogical platforns other than wireline technol ogies. As we dis-
cuss in part V.B.1, below, internodal conpetitors include, for exanple, cable np-
dem service providers, wreless broadband I nternet access service providers,
satellite broadband I nternet access service providers, and other broadband Inter-
net access service providers such as broadband over power |ine providers. Avail ab-
ility of Advanced Tel econmuni cations Capability in the United States, GN Docket
No. 04-54, Fourth Report to Congress, FCC 04-208, at 18-23, 45 (rel. Sept. 9,
2004) (Fourth Section 706 Report) (describing wireless, satellite, and power line
platforns). Twice a year, the Conm ssion rel eases Hi gh-Speed Services reports that
summari ze the results of its Form 477 data collection under which all facilities-
based providers of high-speed tel ecomunications capability nust provide inform-
tion regarding their operations. See, e.g., Federal Conmunications Conmi ssion,
Wreline Conpetition Bureau, |Industry Analysis and Technol ogy Division, H gh-Speed
Services for Internet Access as of Decenber 31, 2004, at Table 3, Chart 6 (rel
July 7, 2005) (High-Speed Services July 2005 Report).

FN3. Specifically, Congress enacted the Tel ecomuni cati ons Act of 1996 (1996 Act)
for the express purposes of pronoting conpetition, reducing regulation, and en-
couragi ng the rapid depl oyment of new tel econmuni cations technol ogi es. See Pre-
anbl e, Tel ecommuni cations Act of 1996, Pub. L. 104-104, 110 Stat. 56 (1996)
(Preanble to 1996 Act). In section 706 of the 1996 Act, Congress directed the Com
m ssion to encourage, wthout regard to transm ssion media or technol ogy, the de-
pl oyment of advanced tel ecomunications capability to all Americans on a reason-
able and tinmely basis through, anong other things, removing barriers to infra-
structure investnment. Section 706 is reproduced in the notes to section 157 of the
Act. See 47 U.S.C. § 157 nt.

FN9. See Anendnent of Section 64.702 of the Commi ssion's Rules and Regul ati ons
(Conputer 11), 77 FCC 2d 384 (1980) (Conputer Il Final Decision), recon., 84 FCC
2d 50 (1980) (Conputer |l Reconsideration Order), further recon., 88 FCC 2d 512
(1981) (Conputer Il Further Reconsideration Order), aff'd sub nom Conputer and
Communi cations Industry Ass'n v. FCC, 693 F.2d 198 (D.C. Cir. 1982) (CCI A v. FCQO,
cert. denied, 461 U S. 938 (1983) (collectively referred to as Conputer I1);
Amendnent of Section 64.702 of the Comm ssion's Rules and Regul ati ons, CC Docket
No. 85-229, Phase |, 104 FCC 2d 958 (1986) (Conputer |1l Phase | Order), recon., 2
FCC Rcd 3035 (1987) (Conputer 111 Phase | Reconsideration Order), further recon.

3 FCC Rcd 1135 (1988) (Conputer |1l Phase | Further Reconsideration Order), second
further recon., 4 FCC Rcd 5927 (1989) (Conputer Ill Phase | Second Further Recon-
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sideration Order); Phase | Order and Phase | Recon. Order vacated sub nom Cali-
fornia v. FCC, 905 F.2d 1217 (9th Cir. 1990) (California |I); CC Docket No. 85-229
Phase Il, 2 FCC Rcd 3072 (1987) (Conputer 11l Phase Il Order), recon., 3 FCC Rcd
1150 (1988) (Conputer 1l Phase Il Reconsideration Oder), further recon., 4 FCC
Rcd 5927 (1989) (Phase Il Further Reconsideration Order); Phase Il Order vacated,
California I, 905 F.2d 1217 (9th Cir. 1990); Conputer Ill Remand Proceedi ng, CC
Docket No. 90-368, 5 FCC Rcd 7719 (1990) (ONA Remand Order), recon., 7 FCC Rcd 909
(1992), pets. for review denied sub nom California v. FCC, 4 F.3d 1505 (9th Cir.
1993) (California Il1); Conmputer Ill Remand Proceedi ngs: Bell Operating Conpany
Saf eguards and Tier 1 Local Exchange Conpany Safeguards, CC Docket No. 90-623, 6
FCC Rcd 7571 (1991) (BOC Saf eguards Order), BOC Saf eguards Order vacated in part
and remanded sub nom California v. FCC, 39 F.3d 919 (9th Cir. 1994) (California

I11), cert. denied, 514 U. S. 1050 (1995); Computer 111 Further Remand Proceedi ngs:
Bel | Operating Conpany Provision of Enhanced Services, CC Docket No. 95-20, Notice
of Proposed Rul enaking, 10 FCC Rcd 8360 (1995) (Conputer |1l Further Remand

Notice), Further Notice of Proposed Rul emaking, 13 FCC Rcd 6040 (1998) (Conputer
I1l Further Remand Further Notice); Report and Order, 14 FCC Rcd 4289 (1999) (Com

puter II1 Further Remand Order), recon., 14 FCC Rcd 21628 (1999) (Conputer |1
Further Remand Reconsi deration Order); see also Further Conment Requested to Up-
date and Refresh Record on Conputer |1l Requirenments, CC Dockets Nos. 95-20 &

98- 10, Public Notice, 16 FCC Rcd 5363 (2001) (asking whether, under the open net-
work architecture (ONA) framework, information service providers can obtain the
tel econmuni cations inputs, including digital subscriber line (DSL) service, they

require) (collectively referred to as Conputer I11). Together with Conmputer |, see
infra note 49, Conputer Il and Conputer IIl are referred to as the Conputer In-
quiries.

FN10. NCTA v. Brand X, slip op. at 17-25; see Cable Mbdem Decl aratory Ruling, 17
FCC Rcd at 4819, para. 32.

FN11. See supra n.8; cf. United States Tel ecom Association v. FCC, 359 F.3d 554,
580-82 (D.C. Cir. 2004) (USTA Il), cert. denied, 125 S. C. 313, 316, 345 (2004)
(hol ding that the Conmmi ssion reasonably interpreted section 251(c)(3) of the Act
as allowing it to withhold unbundling, even in the face of sone inpairnent, where
such unbundl i ng woul d pose excessive inpedinents to infrastructure investnent).

FN12. Wreline Broadband NPRM 17 FCC Rcd at 3027, para. 13
FN13. 1d. at 3040-43, paras. 43-53.

FN14. See, e.g., Petition for Forbearance of the Verizon Tel ephone Conpani es Pur-
suant to 47 U.S.C. § 160(c); SBC Communications Inc.'s Petition for Forbearance
Under 47 U.S.C. § 160(c); Qwest Communi cations International Inc. Petition for
For bearance Under 47 U.S.C. § 160(c); Bell South Tel ecommuni cations, Inc. Petition
for Forbearance Under 47 U.S.C. § 160(c), WC Docket Nos. 01-338, 03-235, 03-260,
04- 48, Menorandum Opi ni on and Order, 19 FCC Rcd 21496 (2004) (Broadband 271 For-
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bearance Order); Review of the Section 251 Unbundling Obligations of |ncunbent
Local Exchange Carriers; Inplenentation of the Local Conpetition Provisions of the
Tel ecommuni cati ons Act of 1996; Depl oynent of Wreline Services Ofering Advanced
Tel ecommuni cati ons Capability, CC Docket Nos. 01-338, 96-98, 98-147, Order on Re-
consi deration, 19 FCC Rcd 20293 (2004) (Fiber to the Curb Reconsideration Order);
Revi ew of the Section 251 Unbundling Obligations of Incunbent Local Exchange Car-
riers; Inplenentation of the Local Conpetition Provisions of the Tel ecommuni ca-
tions Act of 1996; Deploynment of Wreline Services Offering Advanced Tel ecomruni c-
ations Capability, CC Docket Nos. 01-338, 96-98, 98-147, Order on Reconsideration,
19 FCC Rcd 15856 (2004) (Multiple Dwelling Unit Reconsideration Oder); Review of
the Section 251 Unbundling Obligations of |Incunbent Local Exchange Carriers, Im
pl ementati on of the Local Conpetition Provisions of the Tel ecommuni cations Act of
1996, Depl oynent of Wreline Services Ofering Advanced Tel ecomuni cati ons Capab-
ility, CC Docket Nos. 01-338, 96-98, 98-147, Report and Order and Order on Remand
and Further Notice of Proposed Rul emaking, 18 FCC Rcd 16978, 17141-53, paras.
272-95, & 17323, para. 541 2003 (Triennial Review Order), aff'd in part, remanded
in part, vacated in part, USTA Il, 359 F.3d at 564-93.

FN15. We stress that our actions in this Oder are linited to wireline broadband

I nternet access service and its underlying broadband transm ssi on conponent,

whet her that conponent is provided over all copper |oops, hybrid copper-fiber

| oops, a fiber-to-the-curb or fiber-to-the-prem ses (FTTP) network, or any other
type of wireline facilities, and whether that conponent is provided using circuit-
swi t ched, packet-based, or any other technol ogy. See Wreline Broadband NPRM 17
FCC Rcd at 3020 n.1 & 3026, para. 12. As noted in the Wreline Broadband NPRM
sonme service providers deploying DSL and other wireline broadband technol ogi es may
utilize asynchronous transfer node (ATM or frame relay transport in their net-
wor ks. See Wreline Broadband NPRM 17 FCC Rcd at 3026 n.19. The use of ATM or
frame relay transport in this context neither expands nor limts the scope of re-
lief, which covers all wireline broadband Internet access services as discussed
further below This Order does not inplicate the current rules or regul atory
framework for the provision of access to narrowband transm ssion associated with
dial -up Internet access services or other narrowband or broadband information ser-
vi ces when provided by facilities-based wireline carriers. See Wreline Broadband
NPRM 17 FCC Rcd at 3025 n.18. For purposes of this proceeding, we define the |ine
bet ween broadband and narrowband consistent with the Conmi ssion's definition in

ot her contexts (i.e., services with over 200 kbps capability in at |east one dir-
ection). See, e.g., Fourth Section 706 Report, at 8, 10; Local Tel ephone Conpeti -
ti on and Broadband Reporting, CC Docket No. 04-141, Report and Order, 19 FCC Rcd
22340, 22342, para. 3 (2004) (Form 477 Data Collection Order); Conmunications As-
si stance for Law Enforcenment Act and Broadband Access and Services, ET Docket No.
04- 295, RM 10865, Notice of Proposed Rul emaki ng and Decl aratory Ruling, 19 FCC Rcd
15676, 15692, para. 35 (2004) (CALEA NPRM). Although this definition remains in
effect today, the Conmi ssion has indicated that it may exam ne the definition and
nodi fy it for future purposes. See Form 477 Data Collection Oder, 19 FCC Rcd at
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22347- 48, para. 14.

FN16. See Cabl e Modem Decl aratory Ruling, 17 FCC Rcd at 4821, para. 36; Wreline
Broadband NPRM 17 FCC Rcd at 3027 n.27 (citing Federal -State Joint Board on Uni -
versal Service, CC Docket No. 96-45, Report to Congress, 13 FCC Rcd 11501
11516-17, para. 33 (1998) (Report to Congress) (Internet access services are ser-
vices that “alter the format of information through conputer processing applica-
tions such as protocol conversion and interaction with stored data.”)); see

also 47 U S.C. 8§ 231(e)(4); Reno v. Anmerican Civil Liberties Union, 521 U S. 844,
851 (1997).

FN17. NCTA v. Brand X, slip op. at 6 (citing Cable Modem Declaratory Ruling, 19
FCC Rcd at 4823, para. 38) & 18-19. That is, the transm ssion conponent of wire-
line broadband Internet access service is “‘part and parcel’ of [that service] and
is integral to [that service's] other capabilities.” NCTA v. Brand X, slip op. at
26 (quoting Cable Modem Declaratory Ruling, 19 FCC Rcd at 4823, para. 39).

FN18. Wreline Broadband NPRM 17 FCC Rcd at 3031, para. 21
FN19. |d.
FN20. 1d. at 3030, para. 20.

FN21. See Petition of the Verizon Tel ephone Conpani es for Forbearance under 47
US.C 8 160(c) fromTitle Il and Conmputer Inquiry Rules with Respect to Their

Br oadband Services, WC Docket No. 04-440, at 11-12 (filed Dec. 20, 2004). Siml -
arly, this Order does not disturb incunmbent LECs' unbundl ed network el ement (UNE)
obl i gations or conpetitive carriers' rights to obtain UNEs. See infra Part VI.E

FN22. NCTA v. Brand X, slip op. at 26.
FN23. See 47 U.S.C. 8§ 153(43), (46); NCTA v. Brand X, slip op. at 26-27.

FN24. We note that the Conmission is currently considering changes to this frane-
work in a nunmber of related proceedings. See, e.g., Review of Regul atory Require-
ments for |ncunmbent LEC Broadband Tel econmuni cati ons Services, CC. Docket No.
01-337, Notice of Proposed Rul emaking, 16 FCC Rcd 22745 (2001) (Incunmbent LEC

Br oadband NPRM); Conputer |11 Further Remand Further Notice, 13 FCC Rcd at 6046
para. 6 (inviting coment on whether the Conm ssion should elininate the ONA, CEl
and ot her Conputer |1l requirenments); Special Access Rates for Price Cap Local Ex-

change Carriers; AT&T Corp. Petition for Rul emaking to Reform of |ncunbent Local
Exchange Carrier Rates for Interstate Special Access Services, WC Docket No.
05-25, RM 10593, Order and Notice of Proposed Rul emaki ng, FCC 05-18 (rel. Jan. 31
2005) (Special Access NPRM; see al so supra note 15.

FN25. Wreline Broadband NPRM 17 FCC Rcd at 3032-33, paras. 24-25.

FN26. 1d. at 3033, para. 26 n.60 (citations onmtted).
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FN27. 1d. at 3043-47, paras. 54-61, & 3048-52, paras. 65-74.

FN28. 1d. at 3040-41, paras. 43-44; see id. at 3043-47, paras. 54-61, & 3048-52
paras. 65-74 (inviting comment on what effect classifying wireline broadband In-
ternet access service as an information service would have on regul atory obliga-
tions other than those under the Comm ssion's Conputer Inquiry rules).

FN29. | ncunbent LEC Broadband NPRM 16 FCC Rcd at 22748, para. 7. We also include
the Conputer |1l Remand proceeding to the extent it addresses wireline broadband

I nternet access service as well as the Verizon Fiber-to-the-Preni ses proceedings.
See, e.g., Conmputer 11l Further Remand Further Notice, 13 FCC Rcd at 6040; Condi -
tional Petition of the Verizon Tel ephone Conpani es for Forbearance Under 47 U.S.C.
8§ 160(c) with Regard to Broadband Services Provided Via Fiber to the Prem ses, WC
Docket No. 04-242 (filed June 28, 2004) (Verizon Fiber-to-the-Prem ses Forbearance
Petition); Petition of the Verizon Tel ephone Conpani es for Declaratory Ruling or,
Alternatively, for InterimWiver with Regard to Broadband Services Provided Via
Fiber to the Prem ses, WC Docket No. 04-242 (filed June 28, 2004) (Verizon Fiber-
to-the-Preni ses Declaratory Ruling and Waiver Petition). For clarity, we include
the docket nunber in references to docunents filed in proceedings other than the
W reline Broadband proceedi ng.

FN30. See supra note 15. To be clear, this Oder does not address classification

i ssues of broadband Internet access services provided over cable, wreless
(satellite, nobile, or fixed wireless), or power line (electric grid) networks. W
wi |l address, where appropriate, any regulatory treatnent and other issues associ-
ated with such alternative platfornms in separate proceedings in a manner not in-
consistent with the analysis and conclusions in this Oder. See, e.g., Anendment

of Part 15 Regardi ng New Requirements And Measurenment Gui delines For Access Broad-
band Over Power Line Systens, Report and Order, ET Docket No. 04-37, 19 FCC Rcd
21265 (2004); Cable Modem Declaratory Ruling, 17 FCC Rcd at 4839-54, paras. 72-112
(notice of proposed rul enaking); see also infra Part VIII (initiating a rul emaking
on consuner protection in the broadband era).

FN31. See Wreline Broadband NPRM 17 FCC Rcd at 3032-33, para. 24. As discussed
nore fully below, we disagree with those commenters that argue that wreline

br oadband I nternet access service necessarily includes both an information service
and a tel ecomruni cations service. See, e.g., California Comm ssion Comments at
10-14 (wireline broadband Internet access is in part a tel ecomrunications ser-
vice); Chio Comm ssion Comments at 14-15 (same); Illinois Conmm ssion Comrents at
10 (distinct tel ecommunications service and information service); New York Comm s-
sion Comments at 3-4 (sane); Allegiance Reply at 28 (wireline broadband Internet
access service involves both information service and tel econmuni cati ons service);
NRTA Reply at 2 (same). Those arguments are prenm sed on an assunption, which this
Order fundamentally alters, that the carrier continues to be under a Comm ssion-im
posed compul sion to offer the transm ssion underlying that service as a tel ecommu-
ni cati ons service. See, e.g., California Conm ssion Conments at 13-14; Illinois
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Comm ssion Comments at 9-11; New York Conmi ssion Comrents at 4.

FN32. See NCTA v. Brand X, slip op. at 13-14; Cable Mbdem Decl aratory Ruling, 17
FCC Rcd at 4820-24, paras. 34-41; Report to Congress, 13 FCC Rcd at 11511, para.
21 (finding that “Congress intended to maintain a regime in which information ser-
vice providers are not subject to regulation as common carriers nerely because
they provide their services ‘via tel ecormmunications”’); see also 47 U S.C. 8§
231(e)(4) (excluding “tel ecommuni cations services” fromthe definition of
“Internet access service”). Although the Commi ssion has not been entirely consist-
ent on this point, we agree for the wireline broadband Internet access described
in this Order with the past Conmm ssion pronouncenents that the categories of
“information service” and “tel ecommuni cations service” are nutually exclusive.
Conpare Cabl e Mbdem Decl aratory Ruling, 17 FCC Rcd at 4823, paras. 39-40, & Report
to Congress, 13 FCC Rcd at 11516-26, paras. 33-48, & 11530, para. 59 with Depl oy-
ment of Wreline Services Ofering Advanced Tel ecomruni cati ons Capability, CC
Docket No. 98-147, Menorandum Opi nion and Order and Notice of Proposed Rul emaking,
13 FCC Rcd 24012, 24029, paras. 35-37 (1998) (Advanced Services Order and NPRM;
Depl oyment of Wreline Services Ofering Advanced Tel econmuni cati ons Capability,
CC Docket No. 98-147, Order on Remand, 15 FCC Rcd 385, 394-95, para. 21 (1999)
(Advanced Services Order on Remand); Conmunications Assistance for Law Enforcenent
Act, CC Docket No. 97-213, Second Report and Order, 15 FCC Rcd 7105, 7120, para
27 (1999) (CALEA Second Report and Order); Policy and Rul es Concerning the Inter-
state, |Interexchange Marketplace; |Inplenmentation of Section 254(g) of the Comu-
ni cati ons Act of 1934, as anended; 1998 Biennial Regul atory Review -- Review of
Cust oner Prem ses Equi pmrent and Enhanced Services Unbundling Rules in the Interex-
change, Exchange Access and Local Exchange Markets, CC Docket Nos. 96-61 & 98- 183,
Report and Order, 16 FCC Rcd 7418, 7447, paras. 49-50 (2001) (CPE Bundling Order);
see also Bell South Reply at 11; Covad Conments at 66; Qwmest Comments at 8; Verizon
Comments at 8. But see All egiance Comments at 11-12 (arguing wreline broadband

I nternet access “bundle[s]” an information service and a tel ecommuni cati ons ser-
vice).

FN33. 47 U.S.C. § 153(20).
FN34. 47 U.S.C. § 153(46).
FN35. 47 U.S.C. § 153(43).

FN36. Indeed, in Brand X, quoting fromthe Report to Congress, the Suprene Court
stated that, froman end user's perspective, cable nbdem service does not provide
a transparent ability to transmt information. See NCTA v. Brand X, slip op. at
26-29; see al so Report to Congress, 13 FCC Rcd at 11529, para. 58 (stating that
“[aln offering that constitutes a single service fromthe end user's standpoint is
not subject to common carrier regulation sinply by virtue of the fact that it in-
vol ves tel econmuni cati ons conponents”).
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FN37. Cable Mbdem Declaratory Ruling, 17 FCC Rcd at 4822, para. 38 (concluding

t hat cabl e nodem service conbines “the transni ssion of data with conputer pro-
cessing, information provision, and conputer interactivity, enabling end users to
run a variety of applications,” and is therefore an information service); see also
Report to Congress, 13 FCC Rcd at 11536, para. 73.

FN38. Cabl e Modem Decl aratory Ruling, 17 FCC Rcd at 4823-24, para. 41. In con-
trast, to the extent a service does not provide these capabilities, but nerely
provi des transm ssi on whet her narrowband or broadband, it would not be an informa-
tion service. See supra para. 9 (explaining the difference between wireline broad-
band Internet access service and other wireline broadband transm ssion services).

FN39. 47 U.S.C. 8§ 153(43) (defining “tel econmuni cations”); cf. NCTA v. Brand X,
slip op. at 27 (finding reasonable the Comm ssion's conclusion that an end user of
cabl e nodem service “is equally using the information service provided by the
cabl e conpany as when he accesses the conpany's own Wb site, its e-mail service,
or his personal Wb page”); see also supra note 36

FN4O. Wreline Broadband NPRM 17 FCC Rcd at 3027, para. 13

FN41. Cabl e Mbdem Decl aratory Ruling, at para. 38. This classification appears
consistent with Congress's understanding of the nature of Internet access ser-
vices. Specifically, in section 230(f)(2) of the Act, Congress defined the term
“interactive conmputer service” to nmean “any information service, ... including
specifically a service or systemthat provides access to the Internet ...." 47
U S.C 8 230(f)(2) (enphasis added).

FN42. NCTA v. Brand X, slip op. at 27 (citation onmitted).

FN43. See Wreline Broadband NPRM 17 FCC Rcd at 3027-28, para. 14 (citing Report
to Congress, 13 FCC Rcd at 11534, para. 69) (concluding that non-facilities-based
| SPs are information service providers)).

FN44. Report to Congress, 13 FCC Rcd at 11530, para. 59 (noting “Congress's direc-
tion that the classification of a provider should not depend on the type of facil-
ities used ... [but] rather on the nature of the service being offered to custom
ers”); see al so Cable Modem Decl aratory Ruling, 17 FCC Rcd at 4821, para

35; Wreline Broadband NPRM 17 FCC Rcd at 3032-33, paras. 24-25, & 3052-53, para.
75.

FN45. See, e.g., NCTA v. Brand X, slip op. at 24-25 (recognizing that the stat-
utory definitions do not distinguish between facilities-based |SPs and ot her

| SPs); see also Quest Comrents at 6-8; SBC Comments at 16-18; Verizon Reply at
6-7.

FN46. See supra para. 12; Wreline Broadband NPRM 17 FCC Rcd at 3032-33, para.
24.
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FN47. See Wreline Broadband NPRM 17 FCC Rcd at 3021-23, paras. 3-7.
FN48. See NCTA v. Brand X, slip op. at 30.

FN49. See Regul atory and Policy Problens Presented by the Interdependence of Com
put er and Communi cation Services and Facilities, Docket No. 16979, Notice of In-
quiry, 7 FCC 2d 11 (1966) (Conputer | NO); Regulatory and Policy Problens Presen-
ted by the |Interdependence of Conputer and Comuni cation Services and Facilities,
Docket No. 16979, Final Decision and Order, 28 FCC 2d 267 (1971) (Conmputer | Fina
Decision), aff'd in part sub nom GIE Service Corp. v. FCC, 474 F.2d 724 (2d Cir.
1973), decision on remand, 40 FCC 2d 293 (1973) (Conputer 1).

FN50. Wreline Broadband NPRM 17 FCC Rcd at 3038, para. 38; see NCTA v. Brand X,
slip op. at 30 (“Unlike at the time of Conmputer IIl, substitute forns of Internet
transm ssion exist today ....").

FN51. Computer | NO, 7 FCC 2d at 13-14, para. 10

FN52. 1d. Western Union would al so arrange to design, procure, and install al

har dware necessary for a fully integrated data processi ng and comuni cati on system
for individual customers, in addition to nmanagi ng such a systemfor the custoner.

I d.

FN53. 1d. at 14, para. 11. The Conmi ssion also noted that there was evidence of a

trend anong several mmjor donmestic and international conmon carriers:
to programtheir conputers not only for switching services, but also for the
storage, processing, and retrieval of various types of business and managenent
data of entities desiring to subscribe therefor in lieu of such industries
providing this service to thenselves on an in-house basis or contracting with
computer firms for the service

I d.

FN54. 1d. at 15-16, paras. 15, 18; see also Wreline Broadband NPRM 17 FCC Rcd at
3038, para. 38.

FN55. The Commi ssion defined “data processing” at that tinme as “use of a conputer
for the processing of infornmation as distinguished fromcircuit or message-

switching.” E.g., Regulatory and Policy Problens Presented by the Interdependence
of Conputer and Conmuni cations Services and Facilities, Tentative Decision of the
Commi ssi on, 28 FCC 2d 291, 295, para. 15 (1970) ( Conputer | Tentative Decision).

FN56. Wreline Broadband NPRM 17 FCC Rcd at 3038, para. 38 (citing Conputer | Fi-
nal Decision, 28 FCC 2d at 270 para. 11).

FN57. Computer | Final Decision, 28 FCC 2d at 276-79

FN58. Wreline Broadband NPRM 17 FCC Rcd at 3038, para. 38 (quoting Conputer
Fi nal Decision, 28 FCC 2d at 270-71, para. 12). “Maxi mum separation” required a
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separate corporate entity with separate accounts, officers, personnel, equipnent,
and facilities. See Conputer Il Final Decision, 77 FCC 2d at 391 n.2 (noting that,
in addition, these rules prohibited the carrier frompronoting the data processing
services offered by the separate subsidiary).

FN59. CCIA v. FCC, 693 F.2d at 204. Specifically, the phenonmenon of distributed
processing all owed conmputers and termnals to performboth data processing and
comuni cations control applications within the network and at the customer's
prem ses. See Conputer Il Final Decision, 77 FCC 2d at 391, para. 19.

FN60. See Conputer Il Final Decision, 77 FCC 2d at 415-16, para. 83. Basic service
is the offering of “a pure transni ssion capability over a conmuni cations path that
is virtually transparent in terms of its interaction with custoner supplied in-
formation.” 1d. at 420, para. 96.

FN61. Enhanced service “conbines basic service with conputer processing applica-
tions that act on the format, content, code, protocol or sinilar aspects of the
subscriber's transnmitted i nformation, or provide the subscriber additional, dif-
ferent, or restructured information, or involve subscriber interaction with stored

information.” Id. at 387, para. 5. In other words, an “enhanced service is any of-
fering over the tel ecommunications network which is nore than a basic transmni ssion
service.” |Id. at 420, para. 97. Wiile the Conmi ssion used the term “enhanced ser-

vice” in its Conputer Inquiry decisions and the Tel ecomuni cations Act of 1996
(1996 Act) uses the term*“information service,” the Conm ssion has determ ned that
“Congress intended the categories of ‘tel ecommunications service' and ‘information
service' to parallel the definitions of ‘basic service and ‘enhanced service’ de-
vel oped in [the] Conputer Il proceeding ....” NCTA v. Brand X, slip op. at 21; Re-
port to Congress, 13 FCC Rcd at 11511, para. 21. We will generally use the term
“information service” in this Order except when providing historical context to
previ ous Conmi ssion actions.

FN62. See, e.g., Computer Il Final Decision, 77 FCC 2d at 435, para. 132

FN63. 1d. at 475, para. 231; see id. at 435, para. 132 (discussing jurisdictiona
basis for the Comri ssion's Conputer Il actions); see also CCIA v. FCC, 693 F.3d at
211-14 (affirming the Conm ssion's reliance on its ancillary jurisdictionin im
posi ng structural safeguards on AT&T's provision of enhanced services); NCTA v.
Brand X, slip op. at 13 (describing Conputer Il and stating that the Conm ssion
“remains free to i npose special regulatory duties on facilities-based | SPs under
its Title | ancillary jurisdiction”).

FN64. See CCIA v. FCC, 693 F.2d at 205; see also Computer Il Final Decision, 77
FCC 2d at 474-75, para. 231. W note that the Conmputer |l “unbundling” of basic
services requirenent is separate and distinct fromthe obligation created in sec-
tion 251(c)(3) of the Conmunications Act, requiring incunbent LECs to provide ac-
cess to UNEs. 47 U.S.C. § 251(c)(3). To avoid any confusion between these obliga-
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ti ons, where possible, we use alternative phrases to describe Conputer I1's
“unbundl i ng” requirement. Mreover, as we discuss in part VI.E below the de-
cisions contained in this Order have no affect on section 251(c) obligations of

i ncumbent LECs, including UNE availability issues as reflected in our Triennia
Revi ew proceeding. 47 U S.C. 8§ 251(c); see also, e.g., Triennial Review Order, 18
FCC Rcd at 17019-21, paras. 58-60, & 17067-77, paras. 135-53.

FN65. Conputer 11 Final Decision, 77 FCC 2d at 467-68, para. 216

FN66. 1d., 77 FCC 2d at 463, para. 208, & 468, para. 220; see also id., 77 FCC 2d
at 486, para. 261 (stating that the Commr ssion “essentially retained the degree of
separation required in the current rules [i.e., Conputer |I's ‘nmaximm separa-
tion']”). Anong other things, Conmputer |l's structural separation requirenents in-
cl ude separate books and officers as well as the use of separate operating, nar-
keting, installation and nmai ntenance personnel, and separate conputer facilities
in the provision of enhanced services. Id., 77 FCC 2d at 486, para. 261

FN67. See id., 77 FCC 2d at 435, para. 132. We note that the Conmission initially
i nposed the separate subsidiary requirenent on GIE, but on reconsideration of the

Conputer Il Final Decision, the Conmi ssion decided to exenpt GIE fromthat re-
qui rement. Conputer |l Reconsideration Order, 84 FCC 2d at 72-75, paras. 64-71
Today, this Conputer Il requirenent applies only to the BOCs although, as ex-

plained in Part V.A 2.b, below, through the regine established in Conputer I1I,
BOCs may al so provi de enhanced services through their tel ephone operating conmpan-
i es.

FN68. Computer |l Reconsideration Order, 84 FCC 2d at 58, para. 21

FN69. Between the rel ease of the Conputer |l Final Decision and the Conputer 11
Phase | Order, the D.C. District Court approved the Mdification of Final Judgment
(MFJ), which required AT&T to divest itself of the BOCs and npost of the assets
held by the BOCs. See United States v. Anerican Tel. & Tel. Co., 552 F. Supp. 131
(D.D.C. 1982), aff'd sub nom Maryland v. United States, 460 U. S. 1001 (1983).
When the Conputer |1l non-structural safeguards were initially adopted, they ap-
plied only to AT&T and the BOCs as they were the only carriers subject to Conputer
Il structural separation requirenents. See supra n.67. The Conm ssion elim nated
nost of these requirenents for AT&T when it decl ared AT&T non-domi nant in 1995.
See infra note 89.

FN70. See Conputer |1l Phase | Order, 104 FCC 2d at 964, para. 3

FN71. 1d., at 964, para. 4. The Comm ssion al so adopted rules relating to customner
proprietary network information (CPN), network disclosure, and cost allocation.
Id. at 1077-92, paras. 241-65 (network disclosure and CPNl obligations); Separa-
tion of Costs of Regul ated Tel ephone Service from Costs of Nonregul at ed
Activities, CC Docket No. 86-111, Report and Order, 2 FCC Rcd 1298 (1986) (Joint
Cost Order), recon. 2 FCC Rcd 6283, further recon. 3 FCC Rcd 6701 (1988), aff'd
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sub nom Southwestern Bell Corp. v. FCC, 896 F.2d 1328 (D.C. Cir. 1990) (cost al-
location rules). In a series of subsequent orders, the Conmi ssion elimnated or
scal ed back several of these requirenents. See, e.g., Conputer IIl Further Remand
Order, 14 FCC Rcd at 4318-23, paras. 44-53 (1999) (relieving carriers of their
Conputer Inquiry network information disclosure requirenents except with respect
to the custoner prem ses equi pment (CPE) disclosure obligation as applied to in-
cunbent LECs).

FN72. Conputer 11l Phase | Order, 104 FCC 2d at 964, para. 4.

FN73. Conputer 111 Further Remand Order, 14 FCC Rcd at 4297-98, para. 13. W note
that SBC s advanced services affiliate provides basic services under contracts
posted on the Internet, rather than under tariffs, but these services are never-
t hel ess nade generally available to the public. See Review of Regul atory Require-
ments for | ncunmbent LEC Broadband Tel ecommuni cati ons Services, 17 FCC Rcd 27000
(2003) (SBC Advanced Services Forbearance Order).

FN74. Computer 111 Phase | Order, 104 FCC 2d at 964, para. 4.

FN75. Conputer 11l Further Remand Order, 14 FCC Rcd at 4291, para. 4; Conputer 11
Furt her Renmand Reconsi deration Order, 14 FCC Rcd at 21629, para. 6.

FN76. Computer 111 Further Remand Order, 14 FCC Rcd at 4291, para. 4; Conputer 11
Further Remand Reconsideration Order, 14 FCC Rcd at 21629, para. 6; see Conputer
I1l Phase I Order, 104 FCC 2d at 1039-42, paras. 155-65. These nine CEl paraneters
are: (1) the “interface functionality” parameter (the BOC nust nake avail abl e

st andardi zed hardware and software interfaces that are able to support the trans-
m ssion, switching, and signaling functions identical to those used in the BOC s
enhanced service, as well as the information and technical specifications associ-
ated with these interfaces); (2) the “basic service unbundling” paranmeter (the BOC
nust separate the basic service functions that underlie its enhanced service of-
fering fromother basic service offerings and nust assign a specific rate to them
for tariffing purposes); (3) the “resale” parameter (the BOC nust “take” basic
services used in its enhanced service offerings at their unbundled tariffed
rates); (4) the “technical characteristics” paraneter (the BOC nmust provi de basic
services with technical characteristics that are equal to those used by the BOC in
its enhanced service offering); (5) the installation, naintenance and repair para-
neter (the BOC nust provide the same installation, maintenance, and repair inter-
vals to unaffiliated enhanced service providers as it does to its own enhanced
services operations, with associated reporting requirenents); (6) the end-user ac-
cess paraneter (if a BOC offers its end users the ability to use abbreviated dial -
ing or signaling to activate or access the BOC s enhanced offerings, it nust
provi de the same capabilities to end users all of enhanced services that use the
BOC s facilities); (7) the “CEl availability” paraneter (the BOC s CEl plan nust
be available and fully operational the day that the BOC posts it on the Internet,
and the BOC nust give enhanced services conpetitors the opportunity to test the
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CEl facilities and services for their enhanced service offerings); (8) the trans-
port costs nmininization paraneter (the BOC nust provide conpetitors with intercon-
nection facilities that mininze their transport costs); and (9) the “recipients
of CEl” paraneter (the BOC cannot restrict the availability of a CEl offering to
any particular class of custoner or enhanced service conpetitor). Computer ||
Further Remand Order, 14 FCC Rcd at 4297-99, para. 13.

FN77. Computer 11l Phase | Order, 104 FCC 2d at 1064, para. 214.

FN78. These four groups are: (1) basic serving arrangenents (BSAs), which are fun-
danental tariffed switching and transport services that allow the ISP to comunic-
ate with its custoners through the BOC network, see Filing and Review of Open Net -
work Architecture Plans, 4 FCC Rcd 1, 36, para. 56 (1988) (BOC ONA Order) (noting
t hat exanples of BSAs include |line-side and trunk-side circuit-swi tched service
and line-side and trunk-side packet-switched service); (2) basic service elenents
(BSEs), which are optional unbundled features that an ISP nay require or find use-
ful in configuring an enhanced service, see id., 4 FCC Rcd at 36, para. 57
(providing calling nunber identification as an exanple of a BSE); (3) conplenent-
ary network services (CSAs), which are optional unbundl ed basic service features
that an end user may obtain froma carrier in order to access or receive an en-
hanced service such as call waiting and call forwarding, see id. (stating that
stutter dial tone is a CNS); and (4) ancillary network services (ANSs), which are
non-conmon carrier services that an ISP mght find useful such as billing and col -
| ection, and protocol conversion, see id.

FN79. Filing and Review of Open Network Architecture Plans, 5 FCC Rcd 3084, 3087
para. 26 (1990) (BOC ONA Reconsideration Order).

FN80. Computer 11l Phase | Order, 104 FCC 2d at 1066, para. 218. In 1991, the Com
m ssion determ ned that the BOCs' ONA plans were a sufficient enough safeguard
agai nst discrimnation to warrant elimnation of the Conputer Il structural separ-
ation requirement for all enhanced services, notwithstanding their failure to com
ply fully with the Conmputer 111 rules. BOC Safeguards Order, 6 FCC Rcd at

7599- 7601, paras. 62-64. In this sane order, the Conmm ssion deternmined that its
cost accounting safeguards, in addition to adoption of price cap regulation for
the LECs, was a sufficient enough safeguard agai nst cross subsidization to warrant
elimnation of structural separation. Id. at 7577-88, paras. 12-41. In 1994, the
Ninth Circuit affirmed the cross subsidization determ nation in the BOC Saf eguards
Order, but vacated and remanded the portion addressing ONA plans because it found
that the Commi ssion had not sufficiently explained its conclusion that renoving
structural separation requirenents was in the public interest, given that the ONA
requi renents the Comm ssion inplenmented after Conputer 111 did not require funda-
ment al unbundling of the BOCs' networks. See California Ill, 39 F.3d at 927-30
(citing BOC Saf eguards Order, 6 FCC Rcd at 7571). In 1995, the Conmi ssion clari-
fied that the Ninth Circuit's partial vacatur of the BOC Saf eguards Order rein-
stated the CEl plan requirenents and that the BOCs were still required to conply
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with their ONA plans pending the Commi ssion's review of the ONA regi ne. Conputer
I1'l Further Remand Notice, 10 FCC Rcd at 8369, para. 11. The Conmi ssion al so de-
termined that the BOCs could continue to offer existing enhanced services pursuant
to the ONA plans that the Commi ssion had approved prior to the Ninth Circuit's de-
cisionin California Ill. See Conputer |1l Further Remand Notice, 10 FCC Rcd at
8368-69, para. 10 (citing Bell Operating Conpanies' Joint Petition for Wiver of
Computer Il Rules, Menmorandum Opinion and Order, DA 95-36 (Com Car. Bur. Jan. 11
1995) (Interim Waiver Order)).

FN81. 47 U.S.C. 153(20), (46): NCTA v. Brand X, slip op. at 21.

FN82. See Report to Congress, 13 FCC Rcd at 11511, para. 21; see al so NCTA v.
Brand X, slip op. at 21-23 (discussing Report to Congress).

FN83. See Petition for Declaratory Ruling that pulver.coms Free World Dialup is
Nei t her Tel ecommuni cati ons Nor a Tel ecommuni cations Service, WC Docket No. 03-45,
Menor andum Opi ni on and Order, 19 FCC Rcd 3307, 3318 n.64 (2004) (Pulver.com De-
claratory Ruling); Non-Accounting Safeguards Oder, 11 FCC Rcd at 21955, para. 102
(1996).

FN84. See Conputer 111 Further Remand Order, 14 FCC Rcd at 4302, paras. 19-20. W
note that these carriers are required to notify the Conm ssion of any alteration
to a CEl plan. Id. at 4302, para. 20 (notice to the Bureau nust include the Inter-
net address and path to the relevant CEl plan or anended pl an).

FN85. See Conputer |1l Further Remand Notice, 10 FCC Rcd at 8366-67, para. 7 &
nn. 21, 22.
FN86. See Conputer |11 Further Remand Further Notice, 13 FCC Rcd at 6086, para.

81. We define BSE supra at paragraph 28 and note 78.

FN387. See, e.g., Computer Il1l Further Remand Further Notice, 13 FCC Rcd at 6087
paras. 83-84.

FN88. 1d.

FN89. AT&T, while never subject to annual and biannual ONA reporting requirenments,
currently remains subject to a requirenment that it submit annual affidavits af-
firming that it has followed installation procedures in its nodified ONA Pl an ap-
proved by the Conmmission in 1988. This requirement was never formally elininated

when AT&T was relieved of its other ONA and Conputer 111l requirenents. See Com
puter 111 Further Remand Further Notice, 13 FCC Rcd at 6040 n. 4.
FN90. See Conmputer Il Final Decision, 77 FCC 2d at 475, para. 231

FN91. Cabl e Modem Decl aratory Ruling, 17 FCC Rcd at 4825, paras. 43-44; see al so
CPE/ Enhanced Services Bundling Order, 16 FCC Rcd at 7442, para. 40 (stating that
this obligation applies to non-dominant facilities-based carriers); |ndependent
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Dat a Conmuni cati ons Manufacturers Association, Inc. Petition for Declaratory Rul-
ing that AT&T's Interspan Frame Relay Service |Is a Basic Service; and American

Tel ephone and Tel egraph Conpany Petition for Declaratory Ruling that Al |XCs Be

Subj ect to the Conmission's Decision on the | DCMA Petition, 10 FCC Rcd 13717 (Com
Car. Bur. 1995) (Frame Relay Order).

FN92. NCTA v. Brand X, slip op. at 9-14 (cable nodem service); see Cable Mddem De-
claratory Ruling, 17 FCC Rcd at 4825, para. 43 (noting that the Comm ssion has
only applied the Conputer Il obligations to traditional w reline services and fa-
cilities).

FN93. Fourth Section 706 Report, at 14; see al so Hi gh-Speed Services July 2005 Re-
port, at 2, Table 1 (showi ng cabl e having a 56.4% mar ket share of high-speed
lines); id. at Tables 2-4.

FN94. Fourth Section 706 Report, at 20; see Applications of Nextel Conmunications,
Inc. & Sprint Corp. for Consent to Transfer Control of Licenses and

Aut hori zati ons, WI Docket No. 05-63, Menmorandum Opi nion and Order, FCC 05-148,
para. 8 (rel. Aug 8, 2005) (stating that Sprint has begun to roll out high-speed
wirel ess data services using EV-DO technol ogy).

FN95. Fourth Section 706 Report, at 23, 46; see al so Hi gh-Speed Services July 2005
Report, at 2, Table 1 (showing a conbined satellite and wrel ess market share of
1.5% hi gh-speed lines); id. at Tables 2-4; Application of EchoStar Conmmunications
Corp., General Mdtors Corp., and Hughes El ectronics Corp. (Transferors) and
EchoSt ar Conmuni cati ons Corp. (Transferee), CS Docket No. 01-348, Hearing Designa-
tion Order, 17 FCC Rcd 20559, 20643, para. 225 (2002) (EchoStar Hearing Designha-
tion Order).

FN96. See, e.g., Fourth Section 706 Report, at 18-22, 31-32. The Conmi ssion has
al so adopted new licensing rules to respond to the need expressed by the grow ng
nunber of wireless Internet service providers (WSPs) offering broadband service
to consuners, particularly in rural areas. Wreless Qperations in the 3650-3700
VHZ Band, ET Docket No. 04-151; Rules for Wrel ess Broadband Services in the
3650- 3700 MHZ, ET Docket No. 05-96; Additional Spectrum for Unlicensed Devices Be-
low 900 MHZ and in the 3 GHZ Band, ET Docket No. 02-380; Anendrment of the Commi s-
sion's Rules with Regard to the 3650-3700 WHZ Governnent Transfer Band, ET Docket
No. 98-237, Report and Order and Menorandum Opi nion and Order, 20 FCC Rcd 6502,
6503- 04, para. 2, & 6506-07, para. 13 (2005) (finding that a growi ng nunmber of

W SPs are providing wireless broadband service in nmany areas where few alternat-
ives are avail able).

FN97. Fourth Section 706 Report, at 22; see also Carrier Current Systens, includ-
i ng Broadband over Power Line Systens, Notice of Proposed Rul emaki ng, ET Docket

No. 03-104 (rel. Feb. 23, 2005); see also Hi gh-Speed Services July 2005 Report, at
2, Table 1 (showi ng conbined powerline and fiber market share of 1.8 % hi gh-speed
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lines); id. at Tables 2-4. While the Conm ssion does not report individual market
share data for all technol ogies, power line high-speed |ine market share appears
to be less than 1%

FN98. See Wreline Broadband NPRM 17 FCC Rcd at 3037, para. 36.

FN99. See, e.g., Packet Conmunications, Inc., File No. P-C 8533, Menorandum Opin-
ion, Order and Certificate, 43 FCC 2d 922, 922, para. 2 (1973).

FN100. See, e.g., American Trucking Ass'n v. American Tel ephone and Tel egraph Co.,
Docket No. 19746, & Regul atory Policies Concerning Resale and Shared Use of Conmon
Services and Facilities, Docket No. 20097, Notice of Inquiry and Proposed Rul emak-
ing, 47 FCC 2d 644, 646, para. 6 (1974) (addressing a proposed packet switching
network that initially was to provide “one 50 Kilobit per second line |inking each
of a selected group of mmjor popul ation centers”).

FN101l. Intel Research, Silicon, Moore's Law, found at
“www. i ntel.com research/silicon/nmooreslaw htni (visited July 6, 2005)

FN102. See Conputer Science and Tel ecommuni cati ons Board, National Research Coun-
cil, Broadband, Bringing Home the Bits, at 48 (2002).

FN103. 1d.
FN104. |Id.

FN105. See Fourth Section 706 Report, at 38 (stating that, as of June 2004, 71% of
U.S. househol ds had conputers in the hone); U S. Dept. of Conmerce, National Tele-
comuni cations and I nformation Adnministration, A Nation Online: Entering the
Broadband Age, Sept. 2004, at 4-7 (NTIA Broadband Report) (reflecting data from
the U S. Census Bureau's survey of conputer and |Internet use).

FN106. See generally Deploynment of Wreline Services Ofering Advanced Tel ecommu-
ni cati ons Capability, CC Docket No. 98-147, Fourth Report and Order, 16 FCC Rcd
15435, 15452-56, paras. 32-41 (2001) (Collocation Remand Order), aff'd sub nom
Verizon Tel ephone Cos. v. FCC, 292 F.3d 903 (D.C. Cir. 2002) (Verizon v. FCQ

FN107. As noted above, our actions in this Order are limted to the transm ssion
conmponent of wi reline broadband Internet access service only. See supra n.15; see
also Wreline Broadband NPRM 17 FCC Rcd at 3025 n. 18.

FN108. In the absence of an express statutory requirenent that a particul ar ser-
vice be offered on a common carrier basis, the Comm ssion and the courts have in-
terpreted whether the public interest requires a conmon carrier service based on a
nunber of factors related to the service at issue. See National Ass'n of Reg
Uils. Conmirs v. FCC, 525 F.2d 630, 642 (D.C. Cir. 1976), cert. denied, 425 U. S
992 (1976) (NARUC I); AT&T Subnmarine Systens, Inc. Application for a License to
Land and Operate a Digital Submarine Cable System Between St. Thomas and St. Croi X
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inthe US Virgin Islands, File No. S-CL-94-006, Menorandum Opinion and Order,
13 FCC Rcd 21585, 21589, para. 9 & nn. 23-24 (1998) (AT&T SSI Order), aff'd sub
nom Virgin |Islands Tel ephone Corp. v. FCC, 198 F.3d 921 (D.C. Cir. 1999) (Vitelco
v. FCC); Applications of Hughes Communications, Inc., et al. for Mdification of
Donmestic Fixed Satellite Space Station Authorizations to Pernmit Non Common Carrier
Transponder Sal es, CC Docket No 82-45, Menorandum Opi ni on, Order and Authoriza-
tion, 90 FCC 2d 1238, 1254-55, para. 39 (1982) (Transponder Sales Order), aff'd
sub nom Wl d Conmuni cations, Inc. v. FCC, 735 F.2d 1465 (D.C. Cir 1984), nodi -
fied, Applications of Martin Marietta Communications Systens, Inc. For Authority
to Construct, Launch and Operate Space Stations in the Donestic Fixed Satellite
Service, File Nos. 952/953-DSS- P/ LA-84 954-DSS-P-84, 60 R R 2d 779 (1986).

FN109. See, e.g., Alcatel Comments at 2-3; SureWest Conments at 5-6; HIBC Reply at
3 (but suggesting a “mnimally regul ated environnent for broadband transm ssion”);
Letter from Cronan O Connell, Vice President-Federal Regulatory, Qmest, to Marlene
H Dortch, Secretary, FCC, CC Docket No. 02-33, Attach. (filed May 23, 2003)
(Qnest May 23, 2003 Ex Parte Letter); Letter from Cronan O Connell, Vice Presid-
ent - Federal Regul atory, Qwest, to Marlene H Dortch, Secretary, FCC, CC Docket No.
02-33, Attach. (filed Apr. 10, 2003) (Qwmest Apr. 10, 2003 Ex Parte Letter); Letter
from d enn Reynol ds, Vice President-Federal Regulatory, Bell South, to Marlene H
Dortch, Secretary, FCC, CC Docket Nos. 02-33 & 01-337, Attach. (filed Apr. 2,
2003) (Bell South Apr. 2, 2003 Ex Parte Letter); Letter fromJeffry Brueggenan,
CGeneral Attorney, SBC, to Marlene H Dortch, Secretary, FCC, CC Docket No. 02-33,
Attach. (filed Mar. 7, 2003) (SBC Mar. 7, 2003 Ex Parte Letter).

FN110. See, e.g., Alcatel Conments at 3; Bell South Apr. 10, 2003 Ex Parte Letter,
Attach. at 4; SBC Mar. 7, 2003 Ex Parte Letter, Attach. at 11; Letter from Ann D
Ber kowi t z, Project Manager-Federal Affairs, Verizon, to Marlene H Dortch, Secret-
ary, FCC, CC Docket No. 02-33, Attach. at 4 (filed Nov. 25, 2002) (Verizon Nov.
25, 2002 Ex Parte Letter).

FN111. See, e.g., SBC Mar. 7, 2003 Ex Parte Letter at 11; Verizon Nov. 25, 2002 Ex
Parte Letter at 4; Letter fromW Scott Randol ph, Director-Regulatory Affairs, Ve-
rizon, to Marlene H Dortch, Secretary, FCC, CC Docket No. 02-33, Attach. at 2
(filed May 20, 2003) (Verizon May 20, 2003 Ex Parte Letter).

FN112. See, e.g., Letter from Donna N. Lanpert on behalf of Earthlink, M and AOCL
Time Warner, to Marl ene Dortch, Secretary, FCC, CC Docket Nos. 02-33, 95-20, &
98-10, Attach. (filed May 1, 2003) (Earthlink et al. Stream ining Proposal)
(proposing that we replace the nine CEl paranmeters and procedural requirenents,
and the ONA unbundling obligations, reporting requirenments, and tariffing require-
ments with stream ined and updated regul ati ons for BOC broadband access services
reflecting the core nondiscrimnatory access to transm ssion principles of Com
puter 11; Letter from Mark Uncapher, |ITAA, to Marlene Dortch, Secretary, FCC, CC
Docket Nos. 02-33, 98-10, Attach. at 6 (filed Mar. 17, 2003) (ITAA Mar. 17, 2003
Ex Parte Letter) (proposing the elimnation of ineffective CEI/ONA rules but re-
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tai ning the nondiscrimnatory access to transmi ssion obligation until a conpetit-
i ve broadband market exists); Letter from Todd D. Daubert, Counsel for AlSPA, to
Mar| ene Dortch, Secretary, FCC, CC Docket Nos. 02-33, 95-20, & 98-10 (filed My
28, 2003) (Al SPA May 28, 2003 Ex Parte Letter)(supporting the Earthlink et al.
Streanm i ni ng Proposal as well as arguing for greater protection against anticom
petitive pricing behavior and inproved ability to nonitor BOC conpliance).

FN113. I1d.; see also infra para. 97

FN114. See, e.g., Wld Comunications v. FCC, 735 F.2d at 1476-77 (discussing the
Commi ssion's ability to nodify regul ations).

FN115. As discussed above, we recognize that many of these requirements apply only
to the BQCCs.

FN116. Courts have recogni zed that the Conm ssion's decisions nmust sonetines rest
on “judgnment and prediction rather than pure factual determ nations.” FCC v. WNCN
Li steners Guild, 450 U. S. 582, 594-95 (1981) (citations and internal quotation
marks omtted); see also Wl d Communi cations, 735 F.2d at 1479

FN117. See NCTA v. Brand X, slip op. at 30 (recognizing that the Conm ssion's Com
puter |l unbundling requirenment was based on the belief that the tel ephone network
was “the primary, if not exclusive, neans through which information service pro-
viders can gain access to their custonmers”) (citations and internal quotation

mar ks om tted); accord Cable Modem Decl aratory Ruling, 17 FCC Rcd at 4825, para
44,

FN118. See infra paras. 74-76 (explaining these business incentives).

FN119. See infra paras. 65-73; see also Catena Comments at 5-6; SureWest Conments
at 14; Verizon Nov. 25, 2002 Ex Parte Letter at 4; Letter from W Scott Randol ph
Director-Federal Affairs, Verizon, to Marlene H Dortch, Secretary, FCC, CC Docket
No. 02-33, at 1-6 (filed June 26, 2003) (Verizon June 26, 2003 Ex Parte Letter);
Letter from Lawence E. Sarjeant, Vice President-Law and CGeneral Counsel, USTA, to
Marl ene H. Dortch, Secretary, FCC, CC Docket No. 02-33, Attach. at 2-3 (filed Apr.
2, 2003) (USTA Apr. 2, 2003 Ex Parte Letter).

FN120. See Triennial Review Order, 18 FCC Rcd at 17141-54, paras. 272-97 (stating
that refraining frominposi ng unbundling obligations on incunmbent LEC next-
generation networks will stinmulate facilities-based deploynent, particularly in
light of a conpetitive |andscape for broadband infrastructure). In review ng the
Commi ssion's inpairnment analysis for UNEs under section 251 of the Act, the USTA
Il decision endorsed the inportance of considering facilities-based conpetition
and renoving barriers to infrastructure investnent. USTA Il, 359 F.3d at 576

579; see Multiple Dwelling Unit Reconsideration Oder, 19 FCC Rcd at 15856, para.
1 (finding that fiber |oops deployed at |least to the m ni num point of entry of
nmultiple dwelling units that are predonminantly residential should be treated as
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fi ber-to-the-honme | oops and not be subject to section 251 unbundling obligations);
Br oadband 271 Forbearance Order, 19 FCC Rcd at 21508, para. 25; Fiber to the Curb
Reconsi deration Order, 19 FCC Rcd at 20293, para. 1.

FN121. See NCTA v. Brand X, slip op. at 29 (noting that “the Comrission is free
within the limts of reasoned interpretation to change course if it adequately
justifies the change”).

FN122. See supra note 80.

FN123. California IlIl, 39 F.3d at 933. In an earlier decision, the Ninth Circuit
accepted the Commi ssion's assessnment that, because of ONA, which required funda-
ment al unbundling, Conmputer Il's structural separation was no |onger required to

prevent access discrimnation. Id. at 927-28 (citing California |, 905 F.2d at
1233).

FN124. Conputer 111, 39 F.3d at 929.

FN125. See Hi gh- Speed Services July 2005 Report, at Table 3, Chart 6 (show ng the
growt h of high-speed lines and the proportion of high-speed |lines by technol ogy
from Decenber 1999 to Decenber 2004).

FN126. See NCTA v. Brand X, slip op. at 30.

FN127. Indeed, cable nodem service encouraged i ncunbent LECs' depl oynment of DSL
service. See Fourth Section 706 Report, at 14-16; H gh-Speed Services July 2005
Report, at 2, Table 3, Chart 6; Letter from Jonathan Banks, Bell South, to Marl ene
H Dortch, Secretary, FCC, CC Docket No. 02-33, at 22 (filed June 5, 2003)
(Bel |l South June 5, 2003 Ex Parte Letter) (citing independent reports and studies
regardi ng the predom nance of cable nbdem service over DSL service).

FN128. Bel |l South June 5, 2003 Ex Parte Letter at 13 (stating that the conpetitive
nature of the broadband market, including new entrants using new technologies, is
driving broadband providers to offer faster service at the sane or even | ower re-
tail rates).

FN129. See, e.g., Bell South 01-337 Comments at 30; Qwest 01-337 Comments at 15-23
26-29; SBC 01-337 Comments at 19-28, 34-36.

FN130. See, e.g., Qmest 01-337 Comrents at 36-43; Verizon Conments 01-337 at
17-19; Bell South Reply, Harris Decl. at 4, 7-11; USTA 01-337 Reply at 5-6; Verizon
Reply at 26-31; Bell South June 5, 2003 Ex Parte Letter at 18-21

FN131. See, e.g., |ITAA 01-337 Comments at 3-5; MCl 01-337 Coments at 6-8; AT&T
Reply at 12-13.

FN132. See supra Part V. A 2.
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FN133. See, e.g., |TAA 01-337 Comments at 13-15; MCl 01-337 Comments at 11-19
AT&T Reply at 14-15.

FN134. See, e.g., Arizona Consunmer Council et al. Conmments at 30-31; AT&T Com
ments, WIllig Decl. at 29-39; DirectTV 01-337 Comrents at 5-7; |ITAA Comments at
15-18; MCl et al. Comments at 32-38; MLeod USA Conments at 2-3.

FN135. See, e.g., ConpTel 01-337 Comments at 15-16; GCI Conments at 15-18; W scon-
sin Conmi ssion Comrents at 4; MCl 01-337 Comments at 10.

FN136. See, e.g., MI et al. Comrents at 37; Covad Reply at 11; see al so AT&T
Reply at 42-50.

FN137. See Broadband 271 Forbearance Order, 19 FCC Rcd at 21505-12, paras. 21-35
(where the Conmi ssion concluded, in the context of granting the four BOCs forbear-
ance relief fromthe requirements of section 271 with regard to broadband el enents
to the sanme extent that unbundling relief was granted under section 251, that
there is conpetition fromnultiple sources and technologies in the rapidly chan-
gi ng broadband market).

FN138. See Hi gh-Speed Services July 2005 Report, at 2-3; Fourth Section 706
Report, at 14-24, 45; Broadband 271 Forbearance Order, 19 FCC Rcd at 21505-08,
paras. 22-26

FN139. Fourth Section 706 Report, at 22-23. The Conmi ssion noted that broadband
over power |ines, which uses existing electric power lines as a transni ssion nedi-
um to provide high-speed services, made its debut in 2003. Id. at 22. CURRENT Com
nmuni cati ons Group i s an exanple of a provider that offers broadband over power
line service through a joint venture with Cinergy Corp., an electric utility
serving Cincinnati, Ohio, and has announced plans to expand its services. See CUR
RENT Communi cati ons Group Announces Strategic Investnents to Catal yze Broadband
over Power Line Deploynents, available at ht-

tp://www. currentgroup. conf news/rel eases/ CURRENTF undi ng7 -07-05. pdf (visited on
July 13, 2005); supra note 97 (noting recent reported broadband over power line
mar ket share statistics).

FN140. See, e.g., Fourth Section 706 Report, at 16-23, 45 (describing broadband
technol ogi es generally). Based on the Conm ssion's nost recent broadband data re-
port, the conbined market share of high-speed |lines via enmerging broadband pl at -
forms is approximately 1.5% (not including new all fiber networks). See Hi gh-Speed
Services July 2005 Report, at Table 1.

FN141. See infra Part V.B.2.d (discussing various whol esal e arrangenents and i n-
centives to make these avail abl e); Broadband 271 Forbearance Order, 19 FCC Rcd at
21508- 09, para. 26.

FN142. Federal Conmuni cations Conmm ssion, Wreline Conp. Bur., Industry Analysis &
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Technol ogy Div., Trends in Tel ephone Service, at 2-10 (Apr. 2005) (Trends in Tele-
phone Service April 2005 Report) (citing NTIA Broadband Report).

FN143. Fourth Section 706 Report, at 10, 38 (describing advanced services |lines as
havi ng transm ssion speeds of nore than 200 kbps capability in the upstream
(customer-to-provider) and downstream (provider-to-custoner) directions, and high-
speed |ines as those having a transm ssion speed of more than 200 kbps capability
in at | east one direction). The Comm ssion's data collection programrequires ser-
vice providers to identify each zip code in which a provider has at |east one

hi gh- speed service subscriber (i.e., a subscriber using a high-speed Internet ac-
cess line). As of Decenber 31, 2004, providers reported that they had subscribers
to hi gh-speed services in 95% of the nation's zip codes. In 83%of the nation's
zi p codes, nmore than one provider reported having subscribers. The Comm ssion has
stated that 99% of the country's population l[ives in 95% of the zip codes where a
provi der reports having at |east one high-speed service subscriber. Hi gh-Speed
Services July 2005 Report, at 4.

FN144. PEW Internet & Anerican Life, The Future of the Internet, at 41-42 (Jan. 9,
2005) .

FN145. See Hi gh- Speed Services July 2005 Report, at Table 3; Triennial Review Or-
der, 18 FCC Rcd at 17135, para. 262 (citing Hi gh-Speed Services Decenber 2002 Re-
port, at Table 5).

FN146. Hi gh- Speed Servi ces June 2003 Report, at Table 3.
FN147. |d.

FN148. Hi gh- Speed Services July 2005 Report, at Table 3.
FN149. I1d. at Chart 6.

FN150. Fourth Section 706 Report at 14; National Cable & Tel ecomrunications In-
dustry, 2004 Year-End Industry Overview at 9 (2004 Year-End | ndustry Overview).

FN151. 2004 Year-End |Industry Overview at 9. W note that the data available re-
gardi ng cabl e nodem servi ce generally does not distinguish between residential and
smal | busi ness subscri bers.

FN152. See Letter from Ann D. Berkow tz, Project Manager-Federal Affairs, Verizon,
to Marlene H Dortch, Secretary, FCC, CC Docket No. 02-33, Attach. at 4 (filed
Apr. 30, 2003) (Verizon Apr. 30, 2003 Ex Parte Letter); Bell South June 5, 2003 Ex
Parte Letter at 22; see also High-Speed Services June 2003 Report, Table 5. The
approximately 6.2 million househol ds include househol ds that receive DSL service
fromconmpetitive LECs as well as househol ds that receive DSL service fromincum
bent LECs.

FN153. Hi gh- Speed Services July 2005 Report, at Table 3.
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FN154. Fourth Section 706 Report, at 16-18 (describing new fiber technologies). A
hybrid loop is a |l ocal |oop conposed of both fiber optic cable, usually in the
feeder plant, and copper wire or cable, usually in the distribution plant. By
“FTTH |l oop,” we nean a local | oop consisting entirely of fiber optic cable (and
the attached el ectronics), whether lit or dark fiber, that connects a customer's
premises with a wire center (i.e., fromthe demarcation point at the custoner's
premi ses to the central office). Triennial Review Order, 18 FCC Rcd at

17475-17501, Appendi x B (adopting section 51.319 of the Conmission's rules). The
depl oyment of hybrid |l oops allows an incunbent LEC to deploy DSLAMs in renote ter-
m nal s and thus reduce the distance between a DSLAM and an end user's prenises to
one that can acconmpdate DSL service. See, e.g., Collocation Remand Order, 16 FCC
Rcd at 15460-61, para. 46 (recognizing that in order to provide DSL service, a LEC
nust deploy a DSLAM within a reasonabl e di stance of the end user's premses). In-
cunbent LECs typically require a distance of no nore than 18,000 feet. 1d. Sone
conpetitive LECs will provide DSL service at greater distances. See, e.g., Peti-
tion of Cavalier Tel ephone LLC Pursuant to Section 252(e)(5) of the Conmunications
Act for Preenmption of the Jurisdiction of the Virginia State Corporation Comr s-
sion Regarding Interconnection Disputes with Verizon Virginia, Inc. and for Arbit-
rati on, WC Docket No. 02-359, Menorandum Opi nion and Order, 18 FCC Rcd 25887
25929- 34, paras. 72-81 (2003).

FN155. Hi gh- Speed Services July 2005 Report, Table 5.
FN156. 1d.

FN157. The Commission's Triennial Review Order expressly reaffirmed the conpetit-
ive LECs' right to obtain unbundl ed access to stand-al one copper loops in order to
provi de broadband transmi ssion services. See Triennial Review Order, 18 FCC Rcd at
17128-32, paras. 248-54. In addition, we reaffirmed the i ncunbent LECs' obligation
to provide conpetitive LECs with the ability to line split (i.e., where one com
petitive LEC provides narrowband voi ce service over the sane |oop that a second
conpetitive LEC uses to provide DSL service). Id. at 17130-31, paras. 251-52. In
that order, the Comm ssion al so grandfathered existing |ine sharing customers and
declined to reinstate the Conmi ssion's vacated |ine sharing rules. The Conmm ssion
i nstead established a three-year transition after which any new custoner nust be
served through a line splitting arrangenent, through use of the stand-al one copper
| oop, or through an arrangenent that a conpetitive LEC has negotiated with the in-
cunbent LEC to replace line sharing. Line sharing allowed a conpeting carrier to
provide DSL service over the high-frequency portion of the same |loop that the in-
cunbent LEC uses to provide voice service. |d. at 17132-41, paras. 255-69. The
D.C. Circuit expressly upheld the Commi ssion's decision not to require |ine shar-
ing. USTA Il, 359 F.3d at 585. As we discuss in part VI.D, below, the decisions
contained in this Oder have no affect on conpetitive LECS' ability to obtain
UNEs, or on the section 251(c) obligations of incunbent LECs.

FN158. See ALTS 01-337 Comments at 3 (stating that conpetitive LECs have invested
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over $56 billion to construct new broadband networks since the passage of the 1996
Act) .

FN159. See Qmest May 23, 2003 Ex Parte Letter, Attach at 4; SBC Mar. 7, 2003 Ex
Parte Letter, Attach. at 12.

FN160. Hi gh-Speed Services July 2005 Report, at Table 5.

FN161. Trends in Tel ephone Service April 2005 Report, at Table 16; see also Mtion
of AT&T Corp. to be Reclassified as a Non-Doninant Carrier, Order, 11 FCC Rcd 3271
(1995).

FN162. Trends in Tel ephone Service April 2005 Report, at Table 1.

FN163. See Fourth Section 706 Report, at 13-16 (describing the technol ogy and pri -
cing that is driving the increasing demand for cable nmodem and DSL services).

FN164. Broadband 271 Forbearance Order, 19 FCC Rcd at 21505-07, para. 22 (stating
that cable providers have a significant role in encouraging the BOCs to provide
conpetitive DSL services).

FN165. I1d. at 21505-07, para. 22; see also NTIA Broadband Report, at 7 (expl aining
generally the gromh in market share for cable nmbdem and DSL service); Robert W
Crandall, J. Gregory Sidak, & Hal J. Singer, The Enpirical Case Against Asymetric
Regul ati on of Broadband Internet Access, 17 Berkeley Technology L.J. 953, 953-87
(2002). The authors devel op an econonetric nodel which estimtes own price and
cross price elasticities for cable nodem and DSL. Based on this nodel, the authors
conclude that price and cross-price elasticities are high, and that cable nodem
and DSL are substitutes when both are available to the mass market consuner. |d.

at 957.

FN166. See, e.g., High-Speed Services July 2005 Report, at Tables 1-2, Charts 1-2
(showi ng growt h of various broadband technol ogi es over the past five years).

FN167. See Fourth Section 706 Report at 14-16 (describing pricing for cable nodem
and DSL service). Verizon has recently decreased its prices, both retail and

whol esal e, for DSL service, http://

ww22. veri zon. com For HoneDSL/ channel s/ dsl / f or honedsl . asp?l D=Res announci ng Veri -
zon's limted tinme offer of $19.95 per nmonth for DSL service for the first three
nont hs of a one-year commitnent. In addition, SBC s retail Internet access rates
are now set at an introductory rate of $14.95 per nonth for a one-year term “SBC
Conmruni cati ons Breaks New Ground for Consuners with Residential DSL for $14.95
VWen Ordered Online,” http://ww. sbc. conf gen/ press-roonf?

pi d=4800&cdvn=news&newsarticl ei d=21690 announci ng SBC s 13-state $14.95 price de-
crease for its DSL Express service. Bell South has also lowered its retail DSL
prices. Dionne Searcey, Bell South Shaves DSL Prices, Wall St. J. (July 20, 2005)
(describing Bell South's permanent DSL price cut by $10.00 to $32.95 per nmonth for
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custoners who al so buy its basic phone service).
FN168. See, e.g., Bell South June 5, 2003 Ex Parte Letter at 11-12

FN169. Fourth Section 706 Report, at 23. Satellite providers are in the process of
increasing by a large nultiple the anount of bandw dth they nmake avail able for
broadband, with several |aunches of new satellites schedul ed during the near fu-
ture. Id. at 23, 46. See supra note 95. Satellite currently has just less than a
1% br oadband mar ket share.

FN170. Fourth Section 706 Report, at 20-22.

FN171. Hi gh-Speed Services June 2003 Report, at Table 3.
FN172. Hi gh-Speed Services July 2005 Report, at Table 3.
FN173. See Fourth Section 706 Report, at 18-23.

FN174. See id. at 44-45 (describing the broadband trends).

FN175. See, e.g., AOL Comments at 21-23; EarthLink Comments at 16-27; MCl et al
Comments at 24-32; Ad Hoc Reply at 14-18

FN176. The Conmi ssion concluded in the Broadband 271 Forbearance Order that com
petition frommultiple sources and technologies in the retail broadband market,
especially from cabl e nodem providers, will encourage the BOCs to utilize whole-
sal e custoners to grow their share of the broadband markets and retain their busi-
ness. Broadband 271 Forbearance Order, 19 FCC Rcd at 21508, para. 26.

FN177. See supra Part V.B.2.a; Broadband 271 Forbearance Order, 19 FCC Rcd at
21505-10, paras. 22-29.

FN178. See supra Part V.B.2.a.

FN179. See, e.g., supra n.167 (describing the BOCs' regionwi de DSL pricing of-
fers).

FN180. See NCTA v. Brand X, slip op. at 30.

FN181. For exanple, Bell South indicates that few unaffiliated |ISPs continue to
take its tariffed DSL transport service. |Instead, many | SP conpetitors have
entered into commercial contracts for broadband Internet access capability because
it meets their demands better than the Conputer Inquiry tariffed transm ssion-only
conponent. See Letter from denn T. Reynolds, Vice President-Federal Regul atory,
Bel | South, to Marlene H Dortch, Secretary, FCC, CC Docket No. 02-33, Attach. at 8
(filed Apr. 25, 2005) (Bell South Apr. 25, 2005 Ex Parte Letter) (noting that only
one percent of the total broadband custoners in Bell South's nine-state region ob-
tain service from | SPs using Bell South's Conputer Inquiry-required tariffed DSL
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transm ssion offering, but over 26% of the custonmers are served by | SPs using
Bel | South's contract offering (i.e., its regional broadband aggregati on network
(RBAN) offering).

FN182. See, e.g., Bell South June 5, 2003 Ex Parte Letter at 18 (“Bell South's abil -
ity to negotiate and enter into such tailored agreements [for ISPs] is frustrated
i mensely by the existing regulatory burdens of having to offer the underlying
tariff conponents i mrediately to any other requesting carrier anywhere in Bell-
South's region at tariffed rates.”).

FN183. See infra Part V.B.2.d.

FN184. Letter from Jeffry Brueggeman, General Attorney, SBC, to Marlene H. Dortch
Secretary, FCC, CC Docket No. 02-33, Attach. at 8 (filed July 31, 2003) (SBC July
31, 2003 Ex Parte Letter); Bell South June 5, 2003 Ex Parte Letter at 16-18; Broad-
band 271 Forbearance Order, 19 FCC Rcd at 21508-09, para. 26

FN185. NCTA v. Brand X, slip op. at 30; Cable Mbdem Declaratory Ruling, 17 FCC Rcd
at 4823-25, paras. 39-43.

FN186. See, e.g., Contast Corp., 2004 Form 10-K Annual Report filed with the Se-
curities and Exchange Conm ssion, at 7 (Feb. 23, 2005) (stating that Contast and a
nunber of cable operators have reached agreements to provide unaffiliated | SPs ac-
cess to their cable systens in the absence of regulatory requirenents). In addi-
tion, AOL Time Warner, as a result of a consent decree with the Federal Trade Com
m ssion, provides certain independent |ISPs with access to its network of over 12
mllion subscribers. Cable Mddem Declaratory Ruling, 17 FCC Rcd at 4828-29, para.
52 & n. 196.

FN187. NCTA v. Brand X, slip op. at 6-15.

FN188. See, e.g., Verizon June 26, 2003 Ex Parte Letter at 1-3; Letter fromlL.

Bar bee Ponder 1V, Senior Regulatory Counsel-D.C., Bell South, to Marlene H. Dortch,
Secretary, FCC, CC Docket No. 02-33, Attach. at 5 (filed May 23, 2003) (Bell South
May 23, 2003 Ex Parte Letter) (stating that next generation broadband equi pnent
does not provide demarcations for regul atory purposes, and that vendors have no
incentives to create demarcations because only four entities need or want them.

FN189. See Verizon June 26, 2003 Ex Parte Letter at 2 (noting that in past dec-
ades, “equi pnent manufacturers designed central office equi pment based on the
needs of the Bell conpanies' and that “[t]oday's manufacturers have broader mar-
kets and are designing the next generation of equipnent for a broader base of |IP
net wor k providers”).

FN190. For exanple, SBC explains that, in order to conply with the Conputer In-
quiry rules, it often nust disable or “turn off” protocol conversion functionality
in its broadband Internet access equi pnent. See SBC July 31, 2003 Ex Parte Letter
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at 12.
FN191. See Verizon June 26, 2003 Ex Parte Letter at 3.

FN192. See, e.g., SBC Mar. 7, 2003 Ex Parte Letter at 8 (arguing that Conputer
I1's stand-al one tel econmmuni cations service requirenent “[r]estricts full utiliza-
tion of technology integration in design and evol ution of broadband networks” and
in “devel opi ng broadband services,” and, thus, linmts SBC s “ability to offer new
and i nnovative integrated broadband services to consuners”); see also Verizon May
20, 2003 Ex Parte Letter, Attach. at 9; Letter from Ann D. Berkowitz, Project Man-
ager - Federal Affairs, Verizon, to Marlene H Dortch, Secretary, FCC, CC Docket No.
02-33, Attach. at 10 (filed Mar. 17, 2003) (Verizon Mar. 17, 2003 Ex Parte Let-
ter).

FN193. See, e.g., Bell South June 5, 2003 Ex Parte Letter at 18. Non-carrier com
nmenters have al so argued that the Conmputer Inquiry regine is inappropriate for
today' s broadband market. See, e.g., Alcatel Comments at 8 (contending that the
Commi ssi on shoul d seek to renmove sone of the network unbundling obligations placed
on incunbent LECs); HTBC Reply at 3-8 (advocating a minimally regulatory environ-
ment for wireline broadband transm ssion but stating the Comnr ssion should require
i ncumbent LECs to mamke any arrangenments with their affiliated | SPs available to
unaffiliated I1SPs in a nondiscrininatory nanner at |east for the next two years).

FN194. See, e.g., Bell South Apr. 25, 2005 Ex Parte Letter, Attach. at 8; Bell South
May 23, 2003 Ex Parte Letter, Attach. at 5; see also Catena Comments at 6 (noting
that several telecomrunications equi pment manufacturers have halted or decreased
their DSL technol ogy activities as the current regulatory environnment is retarding
the investnent in new technol ogies).

FN195. See, e.g., SBC July 31, 2003 Ex Parte Letter at 11-12; Verizon June 26
2003 Ex Parte Letter at 3.

FN196. See, e.g., SBC Comments at 26; Verizon May 20, 2003 Ex Parte Letter, At-
tach. at 9-13 (outlining inpedinents to offering Vol P services).

FN197. See, e.g., Letter fromRichard S. Witt, Director-Federal Advocacy, M, to
Marl ene H. Dortch, Secretary, FCC, CC Docket No. 02-33, Attach. at 11 n.13 (filed
Cct. 10, 2003) (MCI Qct. 10, 2003 Ex Parte Letter); Letter fromDavid L. Lawson
Counsel for AT&T, Sidley Austin Brown & Whod LLP, to Marlene H Dortch, Secretary,
FCC, CC Docket No. 02-33, at 5-6 (filed Aug. 14, 2003).

FN198. See supra paras. 65-66

FN199. See, e.g., Verizon June 26, 2003 Ex Parte Letter at 1-4; Bell South Apr. 2,
2003 Ex Parte Letter, Attach. at 6-9.

FN200. See, e.g., Bell South Apr. 2, 2003 Ex Parte Letter at 8 (an esti mated cost
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of $13.5 mllion per year).

FN201. Id. (costing approximately $6 million per year). Bell South clainms that it
incurs these costs because it nust treat its broadband Internet access service
custoner in the sane manner as it would treat an independent ISP s custoner. Thus,
for example, if a Bell South tel ephone service technician discovers a problemwth
a DSL connection, Bell South must dispatch a different technician to correct that
probl em for the end-user consuner. See also id. at 9 (stating that it incurs ap-
proxi mately $9.5 million per year in other unnecessary system redundancy costs).

FN202. Id. at 11. The two-nile rule requires BOCs to charge their “collocated en-
hanced service operations a rate for distance-sensitive transm ssion equal to a
rate for transm ssion paid by non-collocated operations at a two nmle distance
fromthe [central office].” See Filing and Review of Open Network Architecture

Pl ans, 5 FCC Rcd 3103, 3110, para. 66 & n.111 (1990). Bell South mai ntai ns that
this rule is adm nistratively costly and archaic since all packet traffic is ag-
gregated efficiently at the central office and because | SPs are able to collocate
there pursuant to the expanded interconnection rules. Bell South Apr. 2, 2003 Ex
Parte Letter at 11.

FN203. See, e.g., Letter from Mark J. O Connor, Counsel for EarthLink, Inc.
Lanpert & O Connor, to Marlene H. Dortch, Secretary, FCC, CC Docket No. 02-33, At-
tach. at 3-7 (filed May 12, 2003) (EarthLink May 12, 2003 Ex Parte Letter); see

al so Letter from Kenneth R Boley, Counsel for EarthLink, Inc., Lanpert &

O Connor, to Marlene H Dortch, Secretary, FCC, CC Docket No. 02-33, Attach. at
2-3 (filed Mar. 19, 2003) (EarthLink Mar. 19, 2003 Ex Parte Letter).

FN204. See, e.g., |P-Enabled Services, WC Docket No. 04-36; E911 Requirenents for

| P- Enabl ed Service Providers, WC Docket No. 05-196, First Report and Order and No-
tice of Proposed Rul emaki ng, FCC 05-116, at paras. 3-5, 36-53 (rel. June 3, 2005)

(Vol P E911 Order), petitions for review pending sub nom Nuvio Corp. v. FCC, D.C.

Cir. No. 05-1248 (and consolidated cases) (filed July 11, 2005).

FN205. See, e.g., Catena Comments at 5-6; Verizon June 26, 2003 Ex Parte Letter at
3-6; Bell South Apr. 2, 2003 Ex Parte Letter, Attach. at 5.

FN206. See Wbl d Conmuni cations, 735 F.2d at 1475 (citing Western Union Tel egraph
v. FCC, 674 F.2d 160 (2d Cir. 1982) (“newy unleashed market forces” constitute a
reasonabl e regul atory tool). Where technology is fast-noving and arcane, the D.C.
Circuit gave the Commi ssion “particul ar deference” in determ ning whether the
treatnment of a service as non-common carrier would bring sufficient public in-
terest benefits. 1d. at 1468.

FN207. See, e.g., Qmest Apr. 10, 2003 Ex Parte Letter, Attach. at 11.

FN208. 1d.
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FN209. See supra n. 78 (describing the four “basic service elenments”).

FN210. See, e.g., Verizon June 26, 2003 Ex Parte Letter at 4; Verizon May 20, 2003
Ex Parte Letter, Attach. at 11-13.

FN211. See, e.g., Verizon June 26, 2003 Ex Parte Letter at 4-6; Verizon May 20,
2003 Ex Parte Letter, Attach. at 11-13; see also Letter fromL. Barbee Ponder 1V,
Seni or Regul atory Counsel -D.C., Bell South, to Marlene H Dortch, Secretary, FCC,
WC Docket No. 02-33, at 1-9 (filed July 10, 2003) (Bell South July 10, 2003 EXx
Parte Letter); Bell South Apr. 25, 2005 Ex Parte Letter, Attach. at 7-10.

FN212. See, e.g., AT&T Comments at 62-72; GCI Comrents at 23-27; Chio | SP Assoc
et al. Comments at 56-58;, MCl et al. Comments at 39-42; AT&T Reply at 35-42; AT&T
Mar. 14, 2003 Ex Parte Letter at 15; see also Covad Conments at 32-36.

FN213. See, e.g., Verizon June 26, 2003 Ex Parte Letter at 4, 6.

FN214. See, e.g., Transponder Sales Order, 90 FCC 2d at 1250-52, paras. 31-34; see
also infra at paras. 87-88 (discussing the benefits of non-conmon carriage con-
tracts).

FN215. Transponder Sales Order, 90 FCC 2d at 1250-52, paras. 31-34 (noting typica
long lead tine between inception of a technology and its deploynent).

FN216. See id.

FN217. See NARUC |, 525 F.2d at 643 (the inquiry is whether there is reason to be-
lieve that the service provider will, in fact, serve the public indifferently even
absent a regul atory conpulsion to do so). Consequently, we disagree with Earth-

Li nk, which argues that the Conm ssion's determ nation as to whether this service
nust be a comon carrier service begins and ends with the recognition that incum
bent LECs provide whol esale DSL transmission to ISPs on a tariffed (i.e., indif-
ferent) basis. EarthLink Apr. 29, 2003 Ex Parte Letter at 9-11.

FN218. See, e.g., SBC July 31, 2003 Ex Parte Letter at 4-15; Verizon June 26, 2003
Ex Parte Letter at 4, 6; Bell South June 5, 2003 Ex Parte Letter at 12 (noting that
Bel | South negotiated a private agreement with an i ndependent |SP because Bell -
South's tariffed unbundl ed broadband transni ssion offering was “cunbersone, inef-
ficient and not competitive”); Qwmest May 23, 2003 Ex Parte Letter, Attach. at
17-18.

FN219. See infra Part V.D.

FN220. See Vitelco v. FCC, 198 F.3d at 924 (citing NARUC |, 525 F.2d at 642, for
the proposition that the second prong of the NARUC | test exani nes whether there
are reasons inplicit in the nature of the offering to expect an indifferent hold-
ing out to the eligible user public); see also NARUC |, 525 F.2d at 643-44 (noting
that the inquiry into whether specialized nobile radio service (SMRS) providers
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will hold thenselves out indifferently absent a regulatory conpulsion to do so is
“hi ghly specul ative” because no operating SMRS providers were then in existence);
see also Bell South June 5, 2003 Ex Parte Letter at 21 (asserting that the previous
regul atory conpul sion cannot be used as a basis for claining that carriers have
chosen to provide broadband transmi ssion on a common carrier basis).

FN221. 47 U.S.C. § 153(10) (defining common carrier); see, e.g., Southwestern
Bell, 19 F.3d at 1482 (quoting NARUC v. FCC, 533 F.2d 601, 608 (D.C. Cir. 1976)
(NARUC I'l') (“[I]t is at least logical to conclude that one can be a commopn carrier
with regard to sone activities but not others”)).

FN222. See, e.g., Vitelco v. FCC, 198 F.3d at 925-30 (affirmng the Conmission's
grant of a subnmarine cable operator's application for cable landing rights as a
non-common carrier); Conputer and Communications Industry Ass'n v. FCC, 693 F.2d
at 207-14 (The court stated: “In designing the Comunications Act, Congress sought
to endow the Commi ssion with sufficiently elastic powers such that it could read-
ily accommodat e dynam ¢ new devel opnents in the field of comunications. Congress
t hus hoped to avoid the necessity of repetitive legislation. In Conputer |l the
Commi ssion took full advantage of its broad powers to serve the public interest by
accomodati ng a new devel opnent in the communi cations industry, the confluence of
comuni cati ons and data processi ng. Because the Conmission's judgnent on how t he
public interest is best served is entitled to substantial judicial deference, the
Commi ssion's choice of regulatory tools in Conputer Il nust be upheld unless ar-
bitrary or capricious. Qur review of the Conm ssion's decision convinces us that

t he Conmi ssion acted reasonably in defining its jurisdiction over enhanced ser-
vices and CPE. W therefore uphold the Conputer Il schenme.”) (internal quotation
marks om tted); Wil d Communications, 735 F.2d at 1473-79 (affirm ng the deci sion
in the Transponder Sales Order to allow sales of satellite transponder service on
a non-common carrier basis); see also infra note 280

FN223. See SBC July 31, 2003 Ex Parte Letter at 8 (“SBC will continue to enter in-
to | SP broadband access arrangenents as a way of increasing subscriber growth and
utilization of its broadband network regardl ess of any regulatory conpul sion to do
s0.”). Indeed, carriers voluntarily have entered into certain non-conmon carrier
agreements already. E.g., Letter from Edward Shakin, Vice President and Associate
General Counsel, Verizon, to Marlene H Dortch, Secretary, FCC, CC Docket No.
02-33, at 1-2 (filed July 29, 2004) (Verizon July 29, 2004 Ex Parte Letter)
(describing Verizon's Fios services, which are hi gh-speed Internet services

provi ded over Verizon's fiber networks); Bell South June 5, 2003 Ex Parte Letter at
12-13 (describing Bell South's negotiated RBAN service arrangenment with EarthLink).

FN224. See, e.g., Qmest Apr. 10, 2003 Ex Parte Letter, Attach. at 2 (noting Qw
est's “DSL+” access offering to 400 |ISPs); Qwest May 23, 2003 Ex Parte Letter, At-
tach. at 5 (describing this service).

FN225. Qmest Apr. 10, 2003 Ex Parte Letter, Attach. at 2, 10.
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FN226. See Letter from Donald E. Cain, Vice President-Federal Regulatory, SBC &
David P. McClure, USIIA to Marlene H Dortch, Secretary, FCC, CC Docket No.
02-33, at 1-2 & Attach. at 2 (filed May 3, 2002) (SBC and USII A May 3, 2002 Ex
Parte Letter) (describing menorandum of understanding dated May 2, 2002). This
menor andum of under st andi ng has no expiration date. See id., Attach. at 1-2.

FN227. See, e.g., Verizon Comments at 31 (explaining that the significant costs to
upgrade its network can be recovered through use of its network by other broadband
provi ders.)

FN228. See, e.g., Bell South June 5, 2003 Ex Parte Letter at 16-18.
FN229. See id.

FN230. See, e.g., Big Planet Coments at 16-17; EarthLink Conments at 19-20; |TAA
Comments at 12-18; Chio ISP Assoc. et al. Conments at 39-41; Earthlink et al.
Stream i ni ng Proposal at 6-7; Letter from Maura J. Colleton, The BroadNet Alli -
ance, to Marlene H Dortch, Secretary, FCC, CC Docket Nos. 02-33, 98-10, & 95-20,
Attach. at 26-29 (“The Significant Role of Online Service Providers in the Devel -
oprment and Success of the Information Age”) (filed July 1, 2002) (BroadNet Alli -
ance July 1, 2002 Ex Parte Letter).

FN231. See, e.g., Verizon June 26, 2003 Ex Parte Letter at 3 (noting that VolP is
an exanple of a new and energing service that incunbent LECs will need to provide
to be conpetitive with cable and other broadband providers).

FN232. See Bell South June 5, 2003 Ex Parte Letter at 11-13.
FN233. See supra para. 8.

FN234. See supra paras. 3, 8.

FN235. See 47 U.S.C. § 157 nt.

FN236. See Wbl d Communi cations, 735 F.2d at 1475 (noting that the public interest
is served if the Commi ssion's powers remain sufficiently elastic to address dynam
i c devel opnments in the comunications field, especially when Congress had taken no
“specific action geared to the industry”); conpare Transponder Sales Order, 90 FCC
2d at 1248-49, para. 28 (“The Communi cati ons Act was adopted | ong before the ad-
vent of conmunications satellites, and therefore it nowhere mandates that donestic
satellite operators be regulated as conmon carriers.”).

FN237. See 47 U.S.C. §8 157 nt (8 706 of the Act). In the Fourth Section 706
Report, the Comm ssion concluded, as it did in the previous three section 706 re-
ports, that the overall goal of section 706 is being net, and that advanced tele-
comuni cations capability is being deployed to all Americans in a reasonable and
timely fashion. In this Fourth Report, the Commi ssion stated that to continue the
further growmt h of broadband |Internet access services, we will need to apply
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“[miniml regulation of advanced tel ecommuni cati ons networks and
services.” Fourth Section 706 Report, at 9.

FN238. USTA Il, 359 F.3d at 578-85; see Triennial Review Order, 18 FCC Rcd at
17121, para. 234. Considering these 706 objectives, the Conm ssion inmposed only
limted unbundling obligations on incunmbent LECsS' mass market next-generation

br oadband | oop architectures, yet ensured that access to unbundl ed narrowband fa-
cilities was avail abl e where appropriate. Id. at 17141-54, paras. 272-97.

FN239. See Wbl d Comrunications, 735 F.2d at 1475 (citing FCC v. WANCN Listeners
Guild, 450 U.S. at 595 (Congress gave the Comni ssion “sweeping authority” over
rapidly unfolding enterprises); CCIA v. FCC, 693 F.2d at 212; NARUC I, 525 F.2d at
645; & Phil adel phia Tel evi sion Broadcasting Co. v. FCC, 359 F.2d 282 (D.C. Cir.
1966)) (public interest touchstone permits Comm ssion to substitute narketpl ace
for direct Commi ssion regulation); see also NCTA v. Brand X, slip op. at 30
(affirmng the Conmi ssion's “fresh analysis” of regulations in the wake of changed
mar ket condi tions).

FN240. Qur statutory obligations and policy objectives guide us in the direction
that mexi m zes the acceleration of all types of broadband infrastructure depl oy-
ment. | ndeed, Congress specifically directed the Comm ssion to encourage broadband
capability “wi thout regard to any transmni ssion nedia or technology.” See 47 U. S.C
§ 157 nt.

FN241. See, e.g., Wl d Comunications, 735 F.2d at 1468 (citing FCC v. WNCN

Li steners Guild, 450 U.S. at 595 (giving the Comm ssion particul ar deference with
respect to policy judgnents and predictions of the direction in which the public
interest lies in a “fast-noving field of technology”)). Continued Conmputer Inquiry
obligations could have a chilling inpact not only on the continued depl oynment of

wi reline broadband infrastructure, but on other new and innovative technol ogi es.

FN242. See NCTA v. Brand X, slip op. at 30 (noting the changed market conditions,
i.e., the existence of “substitute forns of Internet transnission”).

FN243. 47 U.S.C. 8§ 160; Letter from Florence G asso, Covad, to Marlene H Dortch,
Secretary, FCC, CC Docket No. 02-33, Attach. at 5 (filed Cct. 21, 2002). This
situation is different than what the court exam ned in Association of Conmunica-
tions Enterprises v. FCC, 235 F.3d 662 (D.C. Cir. 2001) (ASCENT v. FCC), where the
court held that the Conmission could not relieve an entity of section 251 obliga-
tions without conducting a section 10 anal ysis.

FN244. NCTA v. Brand X, slip op. at 9 (citing Chevron U S.A 1Inc. v. Natural Re-

sour ces Defense Council, Inc., 467 U. S. 837, 863-64 (1984), for the propositions

that an agency interpretation “‘is not instantly carved in stone”’ but rather the
“‘agency nust consider varying interpretations and the wisdomof its policy on a

continuing basis”’).
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FN245. NCTA v. Brand X, slip op. at 24 (affirm ng that the Comm ssion's Conputer

Il rules were not a function of statutory definitions, “but instead of a choice by
the Conmission to regulate nore stringently, in its discretion, certain entities

t hat provi ded enhanced services”).

FN246. See NCTA v. Brand X, slip op. at 15 (“Nothing in the Communi cations Act or
the Adm nistrative Procedure Act makes unlawful the Commi ssion's use of its expert
policy judgnent to resolve these difficult questions.”).

FN247. See, e.g., Conputer |l Final Decision, 77 FCC 2d at 462, para. 205
(structural separation); Joint Cost Order, 2 FCC Rcd at 1310-34, paras. 94-289
(non-structural accounting safeguards).

FN248. California Ill, 39 F.3d at 926-27; see al so supra n. 80.
FN249. California Ill, 39 F.3d at 926.

FN250. See, e.g., Milti-Association Goup (MAG Plan for Regulation of Interstate
Services of Non-Price CAP I ncunbent Local Exchange Carriers and |nterexchange Car-
riers, CC Docket No. 00-256, Report and Order and Second Further Notice of Pro-
posed Rul emeki ng, 19 FCC Rcd 4122, 4153-55, paras. 70-72 (2004) (MAG Order)
(tracing evolution of our ratemaking from cost-of-service ratemaking through price
caps with sharing to the current Coalition for Affordable Local and Long Di stance
Service (CALLS) regine); Letter fromRichard T. Ellis, Director-Federal Regul atory
Advocacy, Verizon, to Marlene H Dortch, Secretary, FCC, at 3 (filed Jan. 6, 2004)
(Verizon Jan. 6, 2004 Ex Parte Letter) (pointing out that, in npost states, cost

al location results do not affect rates for | ocal tel ephone services).

FN251. The price cap plan in place in 1994 contained two nmechani sns -- “sharing”
(which required a price cap carrier to return to ratepayers a portion of earnings
above a specified level) and | owend adjustnments (which provided for increases in
the price cap indices upon a showing that a price cap carrier had earned returns
bel ow a specified I evel in a given year -- whose operation would have enabled a
BOC to profit fromshifting costs to tariffed interstate services. In 1997, the
Conmi ssion elimnated the sharing nechanism See Price Cap Performance Review for
Local Exchange Carriers, CC Docket No. 94-1, Fourth Report and Order, CC Docket
No. 96-262, Second Report and Order, 12 FCC Rcd 16642, 16700-03, paras. 148-55
(1997), aff'd in part &rev'd in part sub nom USTA v. FCC, 188 F.3d 521 (D.C
Cir. 1999). In addition, each of BOCs has foregone its opportunity to seek | ow end
adj ustnents as a condition of using our pricing flexibility rules to price access
services. See generally MAG Order, 19 FCC Rcd at 4154, para. 72

FN252. A determination to conpel the provision of a service by regulation is not
equivalent to a finding that the provider of the service is dom nant in the market
for that service. Each issue is the subject of a distinct inquiry. Therefore, it
is not necessary that we affirmatively find i ncumbent LECs to be non-dom nant as a
prerequisite to taking the steps set forth in this Order.
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FN253. Were we to do so, however, given the relative market share of cable nodem
service providers vis-a-vis wireline broadband Internet access service providers,
we find it highly unlikely that w reline broadband Internet access service pro-
vi ders woul d be found to be dom nant.

FN254. Policies and Rul es Concerning Rates for Conpetitive Common Carrier Services
and Facilities Authorizations Therefor, CC Docket No. 79-252, Notice of Inquiry
and Proposed Rul emeking, 77 FCC 2d 308, 309 (1979) (Conpetitive Carrier NO and
NPRM . Domi nant carriers under Title Il are subject to a broad range of regul atory
requirenents that are generally intended to protect consuners from unjust and un-
reasonabl e rates, terms, and conditions, and unreasonable discrimnation in the
provi sion of regul ated services. In contrast, non-dom nant carriers now are sub-
ject to significantly reduced regul ation.

FN255. See supra Part V.B.2.a.

FN256. The anal ysis we conduct in this Oder is different fromthe inpairnment ana-
lysis we relied upon in the Triennial Review Order, which al so considered gener-
ally the potential market power of the incunmbent LEC

FN257. See, e.g., ConpTel 01-337 Comrents at 3 (maintaining that “[t] he broadband
market is in a state of flux, and any narket delineations that may tentatively ex-
i st today could be changed or elimnated tonorrow’).

FN258. See supra Part V.B.2.b (discussing the current constraints on innovative
i nt egrated broadband of ferings)

FN259. E.g., SBC Comments at 25 (“Not only do the existing requirements limt the
way wireline broadband providers may design and engineer their facilities, they
al so constrain the way such providers structure their relationships with |ISPs”);
see, e.Qg., Bell South Conments at 19-20; Verizon Comments at 18-21; SBC Reply at
22-23; USTA Apr. 2, 2003 Ex Parte Letter at 3.

FN260. As di scussed in paragraphs 98-99 bel ow, existing conmon carrier wireline
br oadband I nternet access transm ssion service offerings provided to current |SP
and ot her customers nust continue to be nmade available to those customers during
the one-year transition period.

FN261. See, e.g., Letter fromL. Marie GQuillory, NTCA, to Marlene H Dortch, Sec-
retary, FCC, CC Docket No. 02-33, Attach. at 1 (filed Mar. 7, 2003) (NTCA Mar. 7,
2003 Ex Parte Letter).

FN262. See Computer Il Final Decision, 77 FCC 2d at 438-47, paras. 140-60

(expl aining that CPE nust be de-tariffed because it is a cormmopdity severable from
the provision of transmi ssion services and because the offering of CPE in conjunc-
tion with regul ated services has a direct effect on rates charged for the ser-

Vi ces) .
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FN263. See, e.g., Bell South Apr. 2, 2003 Ex Parte Letter, Attach. at 3 (stating
that contract carriage increases the ability of custoners to negotiate service ar-
rangenents that best address their particular needs); SBC Mar. 7, 2003 Ex Parte
Letter at 9, 13; see also supra n.222.

FN264. See, e.g., Alcatel Comments at 10; SBC Reply (attachi ng menorandum of un-
der st andi ng between SBC and USII A, dated May 2, 2002); see also Bell South Conments
at 20-22; HIBC Reply at 6-7.

FN265. For exanple, certain unaffiliated | SP niche-nmarket providers devel op ser-
vice applications tailored to particular custonmer nmarket segnents (e.g., health
care providers, the real estate industry, and corporate telecomuters) providing
features such as enhanced security that can only occur on the | SP side of the In-
ternet. We expect that non-conmon carrier arrangenments will encourage the devel op-
ment of greater niche-market services as | SPs negotiate custom zed arrangenents
that pair their specialized niche offerings with the BOCs' transm ssion capabilit-
i es.

FN266. See, e.g., Verizon May 20, 2003 Ex Parte Letter, Attach. at 17; Verizon
Nov. 25, 2002 Ex Parte Letter, Attach. at 5.

FN267. Verizon May 20, 2003 Ex Parte Letter, Attach. at 17; see al so Bell South
Apr. 2, 2003 Ex Parte Letter, Attach. at 3.

FN268. See, e.g., Cable Modem Declaratory Ruling, 17 FCC Rcd 4828-29, paras 52-53
(di scussi ng various types of non-common carriage arrangenents between cabl e nodem
broadband providers and unaffiliated | SPs); see also Verizon June 26, 2003 Ex
Parte Letter at 4.

FN269. See, e.g., Letter fromRichard A Askoff, Executive Director, Regulatory
and Governnment Rel ations, NECA, Dan Mtchell, Vice President, Legal and Industry,
NTCA, Stuart Polikoff, Director of Governnent Rel ations, OPASTCO, David W

Zesi ger, Executive Director, ITTA, James W O son, Vice President, Law & Cenera
Counsel , USTA, & Derrick Omnmens, Director of CGovernnent Affairs, Western Tel econmu-
nications Alliance, to Marlene H Dortch, Secretary, FCC, CC Docket No. 02-33, At-
tach. at 1-2 (filed July 22, 2005) (NECA July 22, 2005 Ex Parte Letter); NTCA Mar.
7, 2003 Ex Parte Letter at 2. These associ ations, which represent rural incunbent
LECs, indicate that their nenbers may choose to offer sone wireline broadband
transni ssion on a common carrier basis even if we elimnate the Conputer Inquiry
requi renents. These associations also explain that their menbers' progress in de-
pl oyi ng broadband in rural areas to date has been attributable to an ability to

| ower the costs of deploynment through participation in the National Exchange Car-
rier Association, Inc. (NECA) pooling arrangenents or other tariffed rate struc-
tures that reflect rate of return regulation. See, e.g., NCTA Mar. 7, 2003 Ex
Parte Letter at 2. To participate in a NECA pool, a carrier nust offer an inter-
state tel ecommunications service pursuant to a federally filed, NECA tariff that
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contains the same rates, terns, and conditions of service for all participating
carriers. The rates for these services are based on the pool ed or averaged costs
of each participating carrier. Wthout the ability to continue tariffing broadband
transmni ssion services, rural incunbent LECs explain that they would be unable to
afford the i nvestment necessary to deploy facilities necessary to provide broad-
band I nternet access services.

FN270. For exanple, Qmest has indicated it may continue offering a conmon carrier
DSL transm ssion service to end users (i.e., its current retail “DSL+” transm s-
sion service), while entering into individually tailored arrangenents with | SPs
for other types of broadband transm ssion. See Qmest May 23, 2003 Ex Parte Letter,
Attach. at 3-5 (describing Qnest's “DSL+” access offering); see also infra para.
95 (specifying that a facilities-based wireline broadband Internet access provider
may not sinultaneously offer the sane type of broadband Internet access transm s-
sion on both a comon carrier and a non-conmon carrier basis).

FN271. See infra paras. 98-101 (explaining the one-year transition and granting
bl anket certification to discontinue the provision of conmon carrier broadband In-
ternet access transm ssion services to existing custoners).

FN272. Carriers electing to offer new transmn ssion services on a pernissive detar-
iffing basis nust conply with section 63.71 if they |later decide to cease offering
such service on a common carrier basis. By contrast, carriers electing permssive
detariffing for existing transni ssion services during the transition period are
covered by our blanket certification to discontinue the provision of those exist-
ing cormon carrier broadband |Internet access transm ssion services. See infra
para. 101.

FN273. 47 U.S.C. § 160.

FN274. 47 U.S.C. § 160(a)(1).
FN275. See supra Part V.B.2.d.
FN276. See supra para. 90.
FN277. 47 U.S.C. § 160(a)(2).
FN278. 47 U.S.C. § 160(a)(3).
FN279. 47 U.S.C. 88 203-05

FN280. In several prior instances, the Conm ssion has permitted carriers to decide
how to offer a service (i.e., as non-conmon or commopnh carriage). See, e.g., 47
C.F.R 88 27.10 (designated w rel ess conmuni cation services), 90.1309 (wreless

br oadband services); 101.533 (24 GHz fixed microwave services); 101.1017 (loca

nmul ti point distribution service). In an order concerning nultichannel video and
data distribution service, for exanple, the Conm ssion found that “the option of
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choosing either common carrier and/or non-conmon carrier status will provide nax-
imum flexibility and restrict unnecessary regulatory burden for this service.” See
Amendrment of Parts 2 and 25 of the Commrission's Rules to Permit Operation of NGSO
FSS Systens Co-Frequency with GSO and Terrestrial Systens in the Ku Band Frequency
Range, ET Docket No. 98-206, RM 9147, RM 9245, Menorandum Opi ni on and Order and
Second Report and Order, 17 FCC Rcd 9614, 9676, para. 157 (2002). Similarly, with
respect to wireless carriers, the Comm ssion stated that it will “allow the ser-
vice offering selected by a [wirel ess comuni cations service] |licensee to determ
ine its regulatory status.” See Wreless Operations in the 3650-3700 MHZ Band, ET
Docket No. 04-151; Rules for Wrel ess Broadband Services in the 3650-3700 MHZ
Band, ET Docket No. 05-96; Additional Spectrum for Unlicensed Devices Bel ow 900
MHZ and in the 3 GHZ Band, ET Docket No. 02-380; Anendnment of the Conmi ssion's
Rules with Regard to the 3650-3700 MHZ CGovernnent Transfer Band, ET Docket No.
98-237, Report and Order and Menorandum Opi ni on and Order, 20 FCC Rcd 6502, paras.
35-36 (2005) (allowing providers to offer wirel ess broadband services on a comon
carrier or non-conmon carrier basis because such an approach will provide them
with the greatest flexibility to use the spectrum for service applications that
are best suited for their needs, and encourage nmultiple entrants and stinul ate ex-
pansi on of wireless broadband services); Amendment of the Conmi ssion Rules to Es-
tablish Part 27, the Wreless Comrunications Service (“WCS”), GN Docket No

96- 228, Report and Order, 12 FCC Rcd 10785, 10847-48, paras, 120 & 122 (1997); see
al so Arendnment to the Conmm ssion's Regul atory Policies Governing Donestic Fixed
Satellites and Separate International Systens, |B Docket No. 95-41, Report and Or-
der, 11 FCC Rcd 2429, 2436, paras. 45-50 (1996) (giving fixed satellite service
operators the choice of operating as common carriers or non-comopn carriers, and
all owing the opportunity to elect their regulatory classifications in their ap-
plications). In this latter order, the Conmi ssion nodified its policy set forth in
the Transponder Sal es Order by concluding that market forces had elininated any
need to require donmestic satellite |icensees to provide capacity on a comopn car-
rier basis. Id. at 2436, paras. 45-46 & 49 (citing Transponder Sales Order, 90 FCC
2d at 1252).

FN281. See infra paras. 87-88.
FN282. See Oloff v. FCC, 352 F3d 415, 418 (D.C. Cir. 2003) (citing MCl Tel ecom
Corp. v. AT&T, 512 U.S. 218, 220 (1994)).

FN283. See, e.g., Letter from Gerard J. Waldron, Coalition of Broadband Users and
I nnovators, to Marlene H Dortch, Secretary, FCC, CC Docket No. 02-33, at 1-2
(filed Aug. 27, 2003); Letter from Amy L. Levine, Counsel to Amazon.com Covington
& Burling, to Marlene H Dortch, Secretary, FCC, CC Docket No. 02-33, at 1-2
(filed May 21, 2003).

FN284. See Appropriate Framework for Broadband Access to the Internet over Wre-
line Facilities, CC Docket No. 02-33, Policy Statenent, FCC 05-151 (rel. Sept. 23
2005) (Internet Policy Statenent).
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FN285. Id. at para. 5.
FN286. 1d. at para. 6.

FN287. Federal courts have |long recognized the Comm ssion's authority to promul -
gate regulations to effectuate the goals and acconpanyi ng provi sions of the Act in
the absence of explicit regulatory authority, if the regulations are reasonably
ancillary to the effective perfornmance of the Conm ssion's various responsibilit-
ies. See United States v. Southwestern Cable Co., 392 U S. 157, 178 (1968) ( South-
western Cable); see also FCC v. M dwest Video Corp., 440 U.S. 689 (1979) (M dwest
Video Il); United States v. M dwest Video Corp., 406 U. S. 649 (1972) (M dwest
Video 1); Pronotion of Conpetitive Networks in Local Tel ecommuni cations Markets,
Wreless Commun. Ass'n Int'l, Inc., Petition to Amend Section 1.4000 of the Com
m ssion's Rules, WI Docket No. 99-217, First Report and Order and Further Notice
of Proposed Rul enaki ng, 15 FCC Rcd 22983, 23028-29, para. 101 & n.261 (2000) (Com
petitive Networks). In this regard, we note that the Enforcenent Bureau recently
entered into a consent decree to resolve an investigation with respect to the

bl ocki ng of ports used for VolP. See Madison River LLC and Affiliated Conpanies,
File No. EB-05-1H-0110, Order, 20 FCC Rcd 4295 (Enf. Bur. 2005) (adopting a con-
sent decree termnating an investigation into Madison River's conpliance with sec-
tion 201(b) regardi ng the unlawful bl ocking of ports used for Vol P applications).

FN288. See supra para. 42.

FN289. I1d. The Earthlink et al. Streamining Proposal would elimnate CEl's nine
parameters and procedural requirenments and ONA's unbundling obligations, reporting
requi renents, and BSE and BSA tariffing requirements. The underlying nondiscrim n-
atory access obligations would be retained such that BOCs would be obligated to
provide all of their broadband transm ssion services and capabilities to all 1SPs
on just, reasonable and nondiscrimnatory rates, ternms and conditions, including
any offerings made pursuant to individual contracts with I SPs, as well as other
access-rel ated obligations such as access to el ectronic OSS, databases and ot her
systems. In addition, BOCs would be required to devel op new broadband transm ssion
capabilities upon reasonabl e request by an ISP within 90 days. This proposa

woul d, however, pernmt streamined tariff or web posting requirenents for trans-

m ssi on access services, but would still require advance notification of new or
changed aspects of their transm ssion capabilities. Earthlink et al. Streamining
Proposal, passim

FN290. See, e.g., Verizon June 26, 2003 Ex Parte Letter at 6-7 (noting that these
proposed stream i ned changes “do nothing to deal with the fundanmental problenms ...
that Verizon is unable to provide custonmers specially designed arrangenents, spe-
cially designed ternms and conditions or experinental offerings”).

FN291. See id. at 7; see also supra paras. 65-70 (discussing inmpact of unbundling
obligation on ability to inplenment integrated equipnment into offerings).
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FN292. See, e.g., Verizon June 26, 2003 Ex Parte Letter at 6-7; see also supra
para. 71 (discussing inpact of nondiscrim nation requirement on ability to respond
to individualized requests.)

FN293. See, e.g., Big Planet Comrents at 15; Covad Reply at 20-21; EarthLink Reply
at 17-20, 22; see also, e.g., ConmpTel v. FCC, 117 F.3d 1068 (8th Cir. 1997)
(stating that although tenporary agency rules are subject to judicial review not-
wi t hstanding their transitory nature, substantial deference by courts is accorded
to an agency when the issue concerns interimrelief); CompTel v. FCC, 87 F.3d 522
531 (D.C. Cir. 1996); M v. FCC, 750 F.2d 135, 140 (D.C. Cir. 1984). W note,
however, that some |SPs have already engaged in contractual arrangenents with fa-
cilities-based wireline broadband providers that enable themto obtain not only

br oadband transmi ssion but also other enhanced services associated therewith. See
supra para. 74.

FN294. See, e.g., SBC and USII A May 3, 2002 Ex Parte Letter, Attach. at 2 (SBC and
USI I A menor andum of understanding providing that SBCis willing to grandfather ex-
isting agreenments with ISPs for their remaining termor one year, at the choice of
the ISP); see also HTBC Reply at 7 (proposing a two-year period of non-commopn car-
riage coupled with, inter alia, the requirenent that incumbent LECs honor their

exi sting transm ssion arrangenents with unaffiliated |SPs).

FN295. See, e.g., SBC Advanced Services Forbearance Order, 17 FCC Rcd at 27008- 16
paras. 13-28 (allowing SBC to provide advanced services on a detariffed basis to
the extent SBC operates in accordance with a specified separate affiliate struc-
ture and ot her safeguards and comritnents). SBC nmay al ready offer the transm ssion
conponent of wi reline broadband Internet access service on a detariffed basis. Any
conmon carrier broadband Internet access transmi ssion arrangenments that an SBC af -
filiate has with an existing custoner pursuant to the SBC Advanced Services For-
bearance Order also are subject to this one-year transition.

FN296. As defined in section 61.3(x) of our rules, a “new service offering” is one
that “provides for a class or sub-class of service not previously offered by the
carrier involved and that enlarges the range of service options available to rate-
payers.” 47 C.F.R 8 61.3(x). Consistent with this rule, we determ ne that an ex-
isting offering, for purposes of the transition, is one that was avail able, by
tariff or by other simlar neans, to unaffiliated |ISPs and other custoners as of
the date this Order is rel eased. W note that we expect our actions in this O der
to increase wireline providers' incentive and ability to deploy new broadband In-
ternet access services. See infra Part V.B.2.c.

FN297. See supra paras. 74-75; Letter fromL. Barbee Ponder 1V, Senior Regul atory
Counsel -D. C., Bell South, to Marlene H Dortch, Secretary, FCC, WC Docket No.
02-33, at 3 (filed Apr. 20, 2004); SBC July 31, 2003 Ex Parte Letter at 7 (“The
reason SBC has nade an express comritnent to continue offering independent | SPs
commerci al access arrangenents in a deregulated environnent is that SBC benefits
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from havi ng i ndependent |SPs as additional sales channels for its broadband ser-
vices.”); Verizon June 26, 2003 Ex Parte Letter at 3 (“Verizon recogni zes the sub-
stantial value of providing whol esal e broadband offerings to I SPs and intends to
provide unaffiliated | SPs private carriage access to Verizon's network.”); SBC and
USI1TA May 3, 2002 Ex Parte Letter at 1 & Attach. at 2 (SBC and USI| A nenor andum of
under st andi ng dated May 2, 2003); see also Qwest May 23, 2003 Ex Parte Letter at

1, Attach. at 2 (indicating that consunmers prefer having a choice of |SPs).

FN298. See, e.g., Conputer Il Final Decision, 77 FCC 2d at 488, para. 266
(establishing a two-year transition period for carriers to restructure manner in
whi ch they were providing existing services affected by the new resale structure);
see also Triennial Review Order, 18 FCC Rcd at 17137-41, paras. 264-69 (finding
that a transitional mechanismis an effective neans to inplenment a new regul atory
regime and that section 201(b) gives the Conmi ssion broad authority to adopt a
three-year transition for line sharing); id. at 17312-13, para. 525, 528-32
(adopting a transition plan to mgrate the existing unbundled | ocal circuit
switching customer base to alternative service arrangenents when unbundl ed | ocal
circuit switching was no | onger available); Inplenentation of the Local Conpeti -
tion Provisions in the Tel ecommuni cations Act of 1996; Intercarrier Conpensation
for I SP-Bound Traffic, 16 FCC Rcd 9151, 9186-87, paras. 77-78 (2001) (establishing
a three-year interimintercarrier conpensation reginme for |SP-bound traffic to
avoid a “flash cut” to a new conpensation regine).

FN299. See, e.g., HIBC Reply at 7-8; see also Letter from Robert T. Blau, Vice
Presi dent - Executive and Federal Regulatory Affairs, Bell South, to Marlene H
Dortch, Secretary, FCC, CC Docket No. 02-33, at 1-2 (filed Sept. 29, 2003); Letter
fromW Scott Randol ph, Director-Regulatory Affairs, Verizon, to Marlene H

Dortch, Secretary, FCC, CC Docket No. 02-33, Attach. at 1-2 (filed Sept. 29,

2003); Letter fromJames C. Smith, Senior Vice President, SBC, to Mchael K Pow
el 1, Chairman, FCC, CC Docket No. 02-33, at 1-2 (filed Sept. 29, 2003); Letter
fromGary Lytle, Vice President-Federal Relations, Qwmest, to Marlene H Dortch
Secretary, FCC, CC Docket No. 02-33, at 1-3 (filed Sept. 30, 2003) (all supporting
t he HTBC proposed two-year transition plan).

FN300. 47 U.S.C. § 214(a).

FN301l. See supra para. 91 (finding that mandatory tariffing of broadband Internet
access tel ecommuni cations service offerings is not necessary to ensure that the
rates, terms, and conditions for those offerings are just, reasonable, and not un-
justly or unreasonably discrimnatory).

FN302. In evaluating discontinuance requests, the Conm ssion considers a nunber of
factors including: (1) the financial inpact on the comon carrier of continuing to
provi de the service; (2) the need for the service in general; (3) the need for the
particular facilities in question; (4) the existence, availability, and adequacy

of alternatives; and (5) increased charges for alternative services, although this
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factor may be outwei ghed by other considerations. See Verizon Tel ephone Conpani es,
Section 63.71 Application to Di scontinue Expanded | nterconnection Service Through
Physi cal Col |l ocati on, WC Docket No. 02-237, Order, 18 FCC Rcd 22737, 22742, para.
8 (2003); Application for Authority Pursuant to Section 214 of the Communi cations
Act of 1934 to Cease Providing Dark Fiber Service, File Nos. WP-C-6670 and W
P-D- 364, 8 FCC Rcd 2589, 2600, para. 54 (1993) (Dark Fiber Order), remanded on

ot her grounds, Southwestern Bell v. FCC, 19 F.3d 1475 (D.C. Cir. 1994). Here, re-
quiring that wireline carriers continue to provide existing customers with the
transmni ssi on conmponent of wireline broadband |Internet access service as a tel ecom
nmuni cati ons service would harmthe public interest by inpeding the deploynent of

i nnovati ve broadband i nfrastructure and services responsive to consunmer demands.
See supra paras. 79-80.

FN303. 47 CF.R 8 63.71(c).
FN304. See supra para. 9 (describing the scope of this Order).

FN305. This discontinuance could occur at the end of the transition period or,
provi ded that all existing custonmers of the grandfathered wireline broadband
transm ssion service at issue have transitioned to some other type of service ar-
rangenent, sonetinme during the transition period. See supra para. 98.

FN306. See 47 C.F.R 8 63.71(a)(1)-(a)(4). Wile we note that the affected custom
ers typically will be ISPs that use the common carrier broadband Internet access
transm ssion service as an input for the broadband Internet access services they
of fer end users, carriers may have other custoners that al so use these existing
services. See, e.g., supra note 270 (describing Qnest's “DSL+” service).

FN307. See 47 C.F.R. 8§ 63.71(b). The carrier may provide this notice to the Com
m ssion at any time after the effective date of this Order. This notice shall be
filed in CC Docket No. 02-33 and shall be captioned, “Notice of Discontinuance of
Conmon Carrier Broadband |Internet Access Transm ssion Service.” The notice shall
include, in addition to the information set forth in the notice provided affected
custoners, a brief description of the dates and nethods of notice to those custom
ers. See 47 C.F.R 8 63.71(b). The carrier shall subnit copies of this notice to
the state public utility conm ssion and the Governor of each State in which ser-
vice is to be discontinued as well as to the Special Assistant for Tel ecomruni ca-
tions at the Departnent of Defense. See 47 C.F.R § 63.71(a).

FN308. This Order provides carriers all necessary authority to cease providing to
exi sting custoners the common carrier broadband |Internet access transni ssion ser-
vices that are the subject of this Order.

FN309. In the Notice of Proposed Rul enmaki ng we adopt today, we seek coment on
whet her we shoul d exercise our Title | authority to inpose section 214-type re-
gui renents on providers of broadband Internet access service to protect end users
from service discontinuance wi thout notice. See infra Part VIII.E
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FN310. Wreline Broadband NPRM 17 FCC Rcd at 3029, para. 17, & 3033, para. 25.
FN311. See supra Part 1V.

FN312. Several parties, including all of the BOCs, argue that w reline broadband
I nternet access service has a tel econmuni cati ons conponent that does not fall un-
der Title Il. See, e.g., Qwest Comments at 4; Verizon Conments at 9; NextLeve
Reply at 7-10. Allegiance disputes this, arguing that “sel f-provisioned wireline
broadband I nternet access is a bundled offering of a tel ecomunications service
and information service.” Allegiance Comments at 12 (citing Joint Explanatory
Statenent of the Cormmittee of Conference, S. Conf. Rep. No. 230, 104th Cong., 2d
Sess. 1 (1996) (Joint Explanatory Statement) (enphasis added)).

FN313. 47 U.S.C. § 153(46).

FN314. We note that the Conm ssion has authority under section 10 of the Act to
forbear fromapplying Title Il requirenents. See 47 U.S.C. § 160; see al so NCTA v.
Brand X, slip op. at 3.

FN315. See NCTA v. Brand X, slip op. at 3-4.

FN316. Indeed, it was precisely the Conmission's historic exercise of its Title I
ancillary jurisdiction that resulted in the inposition of the Conmputer Inquiry ob-
ligations that we elinmnate today for wireline broadband Internet access service
providers. See supra Part V.B; see also NCTA v. Brand X, slip op. at 24-25. W

further note that the Conmputer Inquiry rules did not require a Title Il offering
with respect to the end user of the information service for which the transm ssion
is a conponent; rather, those rules required the offering of a Title Il transm s-

si on conmponent offering to conpeting information services providers.

FN317. Under the so-called NARUC | decision, and other conpelling precedent, the
Commi ssion and courts performa two-step analysis to determ ne whether a comunic-
ations service offering is subject to Title Il. First, the Conm ssion inquires
whet her there is a |l egal compul sion to serve the public indifferently. NARUC I

525 F.2d at 642 (“we nust inquire, first, whether there will be any |egal conpul -
sion ... to serve [the public] indifferently”). Second, if the Comm ssion finds
that neither the statute nor the public interest conpel a commn carriage offering
of the service, the Conm ssion then exam nes “whether there are reasons inmplicit
in the nature of [the provider's] operations to expect an indifferent holding out
to the eligible user public.” NARUC I, 525 F.2d at 642; see Vitelco v. FCC, 198
F.3d at 924 (asking whether the service provider intends to “make capacity avail -
able to the public indifferently”). In the comunications context, inplicit in
this prong is the notion that the carrier is providing a service whereby customers
may “transmit intelligence of their own design and choosing.” See CCIA v. FCC, 693
F.2d at 210 (citing NARUC I, 525 F.2d at 641 n.58 (quoting Industrial Radiol oca-
tion Service, 5 FCC 2d 197, 202 (1966))) (internal quotation narks omtted).
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FN318. See Sout hwestern Bell Tel. Co. v. FCC, 19 F.3d 1475, 1481 (D.C. Cir. 1994)
(Sout hwestern Bell); AT&T-SSI, 13 FCC Rcd at 21588-89, paras. 8-9; NORLI GHT Re-
gquest for Declaratory Ruling, 2 FCC Rcd 132, 133, para. 14 (1987); NARUC IIl, 533
F.2d at 608-09; NARUC I, 525 F.2d at 640. In 1998, the Commi ssion found, and the
court agreed, that the enactnment of the 1996 Act did not disturb the NARUC | de-
cision's commopn carriage test. See Vitelco v. FCC, 198 F.3d at 927 (hol ding that
“the legislative history [of the 1996 Act] ... can be reasonably construed as
mani f esti ng Congress' intention to maintain the public-private dichotomy of NARUC

I").
FN319. NARUC |, 525 F.2d at 642.
FN320. See supra Part V.A 2

FN321. See NCTA v. Brand X, slip op. at 14-31 (affirm ng as a reasonable construc-
tion of the statute the Commi ssion's conclusion that cable nodem service does not
i nclude a tel ecomuni cati ons service).

FN322. 47 U. S.C. § 153(46) (enphasis added).

FN323. See NCTA v. Brand X, slip op. at 10 (discussing the word “offering” in the
statutory definition of “tel econmuni cati ons service”).

FN324. NCTA v. Brand X, slip op. at 18 (stating that “[i]t is commpn usage to de-
scri be what a conpany ‘offers' to a consumer as what the consumer perceives to be
the integrated finished product, even to the exclusion of discrete conmponents that
conmpose the product”).

FN325. NCTA v. Brand X, slip op. at 18-19 (explaining the integrated nature of the
transm ssi on conponent in cable nmodem Internet access service); Cable Mbdem De-
claratory Ruling, 17 FCC Rcd at 4823, paras. 39-40; SBC Comments at 17

FN326. See, e.g., Allegiance Comrents at 8-9 (“[T]hroughout the past 25 years, the
Commi ssi on has consistently deternined that facilities-based providers [of inform
ation service] provide two separate services -- a telecommunications service and
an information service.”); id. at 10-11 (arguing that Comm ssion has already im
posed “two-service treatnent for regulatory purposes” on incunmbent LEC-provided
broadband | nternet access); MLeodUSA Comments at 9 (“The [1996 Act] definitions
of the terms ‘information service,’ ‘tel ecomunications service,’ and

‘tel econmuni cations' were expressly intended to acknow edge the concept fromthe
Conmputer Inquiry cases that there is always a ‘tel ecomruni cati ons service' under-
lying every ‘information service.”’) (enphasis added); id. at 11-12 (since certain
functions of wireline broadband |Internet access service, such as e-mail, file
transfer, and instant nessaging, provide “raw transm ssion,” that service is a

t el ecommuni cati ons service, and therefore “the service offered to custoners as

‘ broadband access' includes both information services and tel ecommuni cations ser-
vices”); US LEC Comments at 2-3; ASCENT Reply at 3-4.
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FN327. E.g., SBC Comments at 16-17; Qwest Reply at 4-8; Verizon Reply at 6-11.

FN328. As expl ai ned above, although the Commi ssion has not been entirely consist-
ent on this point, we agree for the wireline broadband Internet access described
in this Order with the past Conmm ssion pronouncenents that the categories of
“information service” and “tel ecommuni cations service” are nutually exclusive. See
supra note 32

FN329. See infra Part V.A;, see also NCTA v. Brand X, slip op. at 24-25 (observing
that “[i]n the Conputer |l rules, the Conm ssion subjected facilities-based pro-

viders to common carrier duties not because of the nature of the ‘offering nmde

by those carriers, but rather because of the concern that |ocal tel ephone conpan-
i es woul d abuse the nonopoly power they possessed by virtue of the ‘bottleneck’

| ocal tel ephone facilities they owned”).

FN330. See, e.g., AOL Conments at 6-12; Covad Comrents at 72-75; Tine Warner Com
ments at 9-16; Vernmont Conmi ssion Comments at 20-26; Letter from Ruth M| kman
Counsel to MCl, to Mchelle Carey, Chief, Conpetition Policy Division, Wreline
Conpetition Bureau, FCC, CC Docket Nos. 02-33 & 01-337, at 2 (filed June 23, 2003)
(MCl June 23, 2003 Ex Parte Letter) (citing Wreline Broadband NPRM 17 FCC Rcd at
3040, para. 42).

FN331. See NCTA v. Brand X, slip op. at 14.
FN332. See id., slip op. at 15.

FN333. For exanple, in its AOL Bul k Services Order, the Conmi ssion stated that al-
t hough bul k DSL services sold to | SPs are not retail services subject to section
251(c)(4), “these services are tel econmunications services....” Deploynment of
Wreline Services Ofering Advanced Tel ecommuni cations Capability, CC Docket No.
98- 147, Second Report and Order, 14 FCC Rcd 19237, 19247, para. 21 (1999) (ACL
Bul k Services Order). In that order, the Conmi ssion devoted its entire analysis to
section 251(c)(4) and only in its “Conclusion” did it nention that incunbent LECs
nmust continue to conply with their comon carrier obligations. Id. Simlarly, in
its GTE DSL Order, the Commi ssion found that GIE s asynchronous DSL (ADSL) service
offering was interstate and appropriately tariffed with the Comi ssion. GTE Tel e-
phone Operating Cos. GIOC Tariff No. 1, GIOC Transm ttal No. 1148, 13 FCC Rcd
22466, para. 1 (1998) (GIE DSL Order), recon., 17 FCC Rcd 27409 (1999) (GTE DSL
Reconsi deration Order). Again, its analysis concerned another issue -- the juris-
diction of GIE' s ADSL transm ssion for purposes of deternining whether GIE should
file an interstate, as opposed to intrastate, tariff. Id. at 22478-79, para. 22
(noting that this transm ssion “does in fact constitute an interstate tel ecomu-
nication”). Simlarly, in the CPE/ Enhanced Services Bundling Oder, the Conmmi ssion
assuned w thout analysis that the provision of DSL was a tel econmuni cations ser-

vi ce. CPE/ Enhanced Services Bundling Order, 16 FCC Rcd at 7445-46, para. 46

FN334. To the extent NARUC | is relevant to this inquiry, our analysis accords

© 2008 Thonmson Reuters/West. No daimto Oig. US Gov. Wrks.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=2002139886&ReferencePosition=3040
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=2002139886&ReferencePosition=3040
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=2002139886&ReferencePosition=3040
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS251&FindType=L&ReferencePositionType=T&ReferencePosition=SP_0c120000563a1
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS251&FindType=L&ReferencePositionType=T&ReferencePosition=SP_0c120000563a1
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS251&FindType=L&ReferencePositionType=T&ReferencePosition=SP_0c120000563a1
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&SerialNum=1998267702
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&SerialNum=1998267702
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&SerialNum=1998267702
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&SerialNum=1998267702
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&SerialNum=1999285764
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&SerialNum=1999285764
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=2001261024&ReferencePosition=7445
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=2001261024&ReferencePosition=7445

20 F.C.C.R. 14853, 20 FCC Rcd. 14853, 36 Communications Reg. (P& F) 944, Page 100
2005 WL 2347773 (F.C.C)

with this precedent. There is no |legal conpulsion to serve the public indiffer-
ently. Nor is there anything inplicit in the nature of wireline broadband Internet
access service that nakes it reasonable to expect that its tel econmuni cati ons com
ponent woul d be offered to the public indifferently. Consequently, NARUC

provi des no support for clainms that the transni ssion conponent of facilities-based
wi reline broadband Internet access service is, or nust be found to be, a telecom
muni cati ons servi ce.

FN335. We find noot Verizon's pending petition for forbearance with regard to

br oadband services provided via FTTP, as well as its sinultaneously filed petition
for declaratory ruling or interimwaiver with regard to the sanme services. Condi -
tional Petition of the Verizon Tel ephone Conpani es for Forbearance Under 47 U.S.C.
§ 160(c) with Regard to Broadband Services Provided Via Fiber to the Prem ses, WC
Docket No. 04-242 (filed June 28, 2004) (Verizon FTTP Forbearance Petition); Peti-
tion of the Verizon Tel ephone Conpanies for Declaratory Ruling or, Alternatively,
for InterimWiver with Regard to Broadband Services Provided Via Fiber to the
Prem ses, WC Docket No. 04-242 (filed June 28, 2004) (Verizon FTTP Petition for
Decl aratory Ruling or InterimWiver). In these two petitions, Verizon sought to
ensure that it could “offer those of its broadband services that are provided via
[FTTP] in the same manner that cabl e conpanies offer broadband services via cable
nodem ” Verizon FTTP Forbearance Petition at 1. Verizon enphasized that the relief
sought in its petitions would be tenmporary, necessary only “[u]lntil the Conmm ssion
has determ ned an appropriate regulatory framework for broadband generally.” 1d.
Attach. at 12. Because this Order establishes a regulatory franework for wreline
br oadband I nternet access service and elinminates disparities between the regul at -
ory treatment of that broadband and cabl e nobdem service, Verizon's petitions are
noot .

FN336. See Report to Congress, 13 FCC Rcd at 11523-24, para. 44 (noting |egislat-
ive history denmonstrating a Congressional intent that information service pro-

vi ders not be deened providers of telecommunications service); Conputer Il Final

Deci sion, 77 FCC 2d at 428-35, paras. 114-132 (enhanced services are not subject

to Title Il obligations); see also Cable Mddem Declaratory Ruling, 17 FCC Rcd at

4823, paras. 39-40

FN337. See supra para. 24.
FN338. See infra para. 121

FN339. See NCTA v. Brand X, slip op. at 25 (stating that after designating cable
nodem service an information service, “the Comm ssion renains free to i npose spe-
cial regulatory duties on facilities-based |SPs under its Title | ancillary juris-
diction”).

FN340. See Sout hwestern Cable, 392 U S. at 177-78. Sout hwestern Cable, the |ead
case on the ancillary jurisdiction doctrine, upheld certain regulations applied to
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cable television systens at a tine before the Comm ssion had an express congres-
sional grant of regulatory authority over that medium See id. at 170-71. In M dw

est Video I, the Suprene Court expanded upon its holding in Southwestern Cable.
The plurality stated that “the critical question in this case is whether the Com
nm ssion has reasonably deternmined that its origination rule will ‘further the

achi evenent of |ong-established regulatory goals in the field of tel evision broad-
casting by increasing the nunmber of outlets for community self-expression and aug-
menting the public's choice of prograns and types of services ...."" Mdwest Video
I, 406 U. S. at 667-68 (quoting Amendnment of Part 74, Subpart K, of the Conmi s-
sion's Rules and Regul ations Relative to Community Antenna Tel evi sion Systens; and
Inquiry into the Devel opment of Conmunications Technol ogy and Services to Fornu-

| ate Regul atory Policy and Rul emaki ng and/or Legi sl ative Proposals, Docket No.
18397, First Report and Order, 20 FCC 2d 201, 202 (1969) (CATV First Report and
Order)). The Court later restricted the scope of Mdwest Video | by finding that

if the basis for jurisdiction over cable is that the authority is ancillary to the
regul ati on of broadcasting, the cable regulation cannot be antithetical to a basic
regul atory paraneter established for broadcast. See Mdwest Video Il, 440 U S. at
700; see also American Library Ass'n v. FCC, 406 F.3d 689 (D.C. Cir. 2005)

(hol ding that the Conmission | acked authority to inpose broadcast content redis-
tribution rules on equi pment manufacturers using ancillary jurisdiction because
the equi prent at issue was not subject to the Commi ssion's subject matter juris-

di ction over wire and radi o comuni cations).

FN341. Sout hwestern Cable, 392 U S. at 178; see also VolP E911 Order, at paras.
26- 35.

FN342. To this end, we concurrently adopt a Notice of Proposed Rul emaki ng (Notice)
to determ ne what specific duties are necessary for broadband | nternet access ser-
vice providers, regardl ess of the technol ogy they enploy, to ensure the Comm s-
sion's ability to fulfill its statutory obligations in the inportant area of con-
sunmer protection. See infra Part VIII

FN343. Section 3(52) of the Act defines the term“w re comunication” or

“comuni cation by wire” to nean “the transnission of witing, signs, signals, pic-
tures, and sounds of all kinds by aid of wire, cable, or other Iike connection

bet ween the points of origin and reception of such transnission, including all in-
strunentalities, facilities, apparatus, and services (anong other things, the re-
cei pt, forwarding, and delivery of conmunications) incidental to such transm s-
sion.” 47 U.S.C. 8§ 153(52). As the Commission recently found with respect to Vol P
services, irrespective of whether such services are tel ecomunications services or
i nformati on services, based on sections 1 and 2(a) of the Act, 47 U S . C. 88§ 151,
152(a), they are covered by the Commission's general jurisdictional grant. See
Vol P E911 Order at paras. 26-35.

FN344. 47 U.S.C. § 153(33) (defining “radio comunication” as “the transm ssion by
radio of writing, signs, signals, pictures, and sounds of all kinds, including al
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instrumentalities, facilities, apparatus, and services (anong other things, the
recei pt, forwarding, and delivery of comunications) incidental to such transms-
sion”).

FN345. 47 U.S.C. § 152(a).

FN346. As we have expl ained, the Commi ssion's truth-in-billing rules derive from
section 258 as well as section 201(b). See infra paras. 152-53.

FN347. 47 U.S.C. § 151 (enphasis added); see also VolP E911 Order at para. 29.
FN348. 47 U.S.C. § 254(d).

FN349. Federal -State Joint Board on Universal Service, CC Docket No. 96-45, Report
and Order, 12 FCC Rcd 8776, 9173, para. 777 (1997) (Universal Service Order)
(subsequent history omtted); see also 47 C.F.R § 54.706

FN350. Wreline Broadband NPRM 17 FCC Rcd at 3051, para. 72; see al so CPE
Enhanced Services Bundling Order, 16 FCC Rcd at 7446-47, para. 48.

FN351. 47 U.S.C. § 254(d).
FN352. Wreline Broadband NPRVM 17 FCC Rcd at 3052, para. 74.
FN353. I1d. at 3054, para. 79

FN354. E.g., Federal-State Joint Board on Universal Service, CC Docket No. 96-45,
Report and Order and Second Further Notice of Proposed Rul emaking, 17 FCC Rcd
24952, 24983-97, paras. 66-100 (2002) (Universal Service Contribution Methodol ogy
NPRM .

FN355. 47 U.S.C. § 254(b)(5).

FN356. E.g., Universal Service Contribution Methodol ogy NPRM 17 FCC Rcd 24952,
24983-97, paras. 66-100

FN357. O course, as we stated above, sone providers of wireline broadband Inter-
net access service may choose to offer a stand-al one broadband tel ecomruni cati ons
service on a common carrier basis. To the extent that they do so, they nust con-
tinue to contribute to universal service nmechani sns on a permanent basis pursuant
to section 254(d).

FN358. See Universal Service Contribution Methodol ogy NPRM 17 FCC Rcd 24952
24983-97, paras. 66-100

FN359. As the D.C. Circuit has held, “[a]voidance of market disruption pending
broader reforns is, of course, a standard and accepted justification for a tenpor-
ary rule.” Competitive Tel econmunications Ass'n v. FCC, 309 F.3d 8, 14 (D.C. Cir.
2002) (citing MClI Tel ecommuni cations Corp. v. FCC, 750 F.2d 135, 141 (D.C. Cir.
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1984) (MCl v. FCC) & ACS of Anchorage v. FCC, 290 F.3d 403, 410 (D.C. Cir. 2002)).
I ndeed, “[s]ubstantial deference nust be accorded an agency when it acts to mmin-
tain the status quo so that the objectives of [related proceedings] will not be
frustrated.” MCl v. FCC, 750 F.2d at 141. Sinmilarly, we require facilities-based
wi reline broadband I nternet access services providers that are subject to the ac-
tions we take today to continue contributing to the Tel ecormuni cati ons Rel ay Ser-
vices (TRS) Fund and the North American Nunbering Plan Administration (NANPA) cost
recovery mechanisns during the transition. See supra para. 68 & infra note 390.

FN360. See 47 U.S.C. § 1002(a). As noted by the Departnment of Justice and Federal
Bureau of Investigation, “CALEA is intended to preserve the government's technical
capability to conduct electronic surveillance that is otherw se allowed under the
| aw.” DQJ/ FBI Comrents at 4 (enphasis in original).

FN361. Communi cati ons Assistance for Law Enforcenent Act and Broadband Access and
Services, ET Docket No. 04-295, First Report and Order and Further Notice of Pro-
posed Rul emaki ng, FCC 05-153 (rel. Sept. 23, 2005) (determ ning that providers of
facilities-based broadband Internet access service and interconnected Vol P service
are subject to CALEA).

FN362. P. L. No. 107-56, 115 Stat. 272 (2001) (codified in scattered sections of
18 U.S.C., 47 U S.C, 50 US.C).

FN363. See § 211 of the USA PATRIOT Act (amending 47 U . S.C. 8 631(c)(2) to permt
specified disclosures to governnment entities, except for records revealing cable
subscri ber selection of video progranmm ng, for a cable operator).

FN364. See SBC Reply at 52 (citing 18 U.S.C. 88 2510(12), 2703).

FN365. The NSEP TSP System enabl es tel econmuni cati ons users with responsibility
for national security and energency preparedness to receive priority in the de-

pl oyment of new tel ecommuni cations services and the restoration of existing tele-
conmuni cati ons services vital to coordinating and responding to natural and man-
made di sasters. See Welcone to the TSP Website!, available at http:// tsp.ncs.gov/
(visited July 28, 2005).

FN366. 47 C.F.R Pt. 64, App. A at 8§ 1.b.

FN367. Secretary of Defense Comments at 4-5 (citing Southwestern Cable, 392 U S

at 178 (holding that the Conmi ssion has ancillary jurisdiction where it has sub-
ject matter jurisdiction under Title | of the Act and the subject of the regul a-
tion is “reasonably ancillary to the effective perfornance of the Conmi ssion's
various responsibilities”)). Anong other functions, the National Comrunications
System hel ps coordi nate the planning for and provision of national security and
emer gency preparedness comruni cations for the Federal governnent during crises and
enmergenci es. National Communi cations System M ssion Statenent, available at ht-
tp://ww. ncs. gov/index.html (visited July 28, 2005).
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FN368. Secretary of Defense Conments at 2.

FN369. A service provider nay be a conmmon carrier for sone purposes and not for
others. NARUC Il, 533 F.2d at 608; see 47 U.S.C 153(44) (specifying that a

“tel ecommuni cations carrier shall be a common carrier under [the] Act only to the
extent it is engaged in providing telecomunications services”).

FN370. We further note that the pending | P-Enabl ed Services Proceedi ng addresses

i ssues relating to | P-enabled services (a category that nay overlap with wireline
broadband | nternet access service) and critical infrastructure necessary to
provi de for homeland security and public safety. See |P-Enabl ed Services, W Dock-
et No. 04-36, Notice of Proposed Rul emaking, 19 FCC Rcd 4863, 4897-501, paras.
51-57 (2004) (IP-Enabled Services NPRM.

FN371. Vol P E911 Order, at paras. 36-51.

FN372. We defined interconnected Vol P as a service bearing the foll owi ng charac-
teristics: (1) the service enables real-tine, tw-way voice comruni cations; (2)
the service requires a broadband connection fromthe user's location; (3) the ser-
vice requires | P-conpatible CPE;, and (4) the service offering permts users gener-
ally to receive calls that originate on the public switched tel ephone network
(PSTN) and to terminate calls to the PSTN. Id. at para. 24.

FN373. See, e.g., Charter of the Network Reliability and Interoperability Counci
- VIl, at 8 B, available at http://ww.nric.org/charter_vii/NR CVII _

Charter FINAL Anended 2004 _3 12 04.pdf) (visited July 21, 2005) (NRIC VI
Charter).

FN374. 47 U.S.C. 8 256(b)(2), (c); see, e.g., Network Reliability Performnce Com
nmttee, Conpendi um of Technical Papers, 8§ 2, available at ht-
tp://www. nric.org/pubs/nric2/fgl/execsunm pdf (visited July 21, 2005).

FN375. See 47 U.S.C. § 256; see also NRIC M ssion Statenent, avail able at ht-
tp://www. nric.org/ (visited July 11, 2005).

FN376. See, e.g., NRIC VIl Charter, at § B.1.

FN377. See, e.g., Allegiance Comrents at 53 (arguing that section 256(b) linmts to
t el ecommuni cati ons services the Comri ssion's authority to oversee and coordi nate
net wor k pl anni ng) .

FN378. SBC Commrents at 41.
FN379. 47 U.S.C. § 256(a)(2).
FN380. NRIC VII Charter, at § B. 4.

FN381. 47 U.S.C. § 255(c).
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FN382. See I nplenmentation of Sections 255 and 251(a)(2) of the Conmuni cations Act
of 1934, as Enacted by the Tel ecommunications Act of 1996, Access to Tel econmuni c-
ations Service, Tel econmuni cations Equi pment and Custoner Prenises Equi pnent by
Persons with Disabilities, WI Docket No. 96-198, Report and Order and Further No-
tice of Inquiry, 16 FCC Rcd 6417, 6455, para. 93 (1999) (Section 255 Order). The
Conmi ssi on declined at that time, however, to extend accessibility obligations to
ot her information services, such as e-mail, electronic information services, and
web pages, that did not appear to have the potential to render telecomrunications
services inaccessible to persons with disabilities. Id. at 6461, para. 107. The
Commi ssion instituted a Further Notice of Inquiry at the sane tinme to obtain addi-
tional information about Internet tel ephony and certain conmputer-based equi prment
that replicates current tel ecomunications functionality. The Conmi ssion stated
that its goal was “to take full advantage of the promi se of new technol ogy, not
only to ensure that advancenents do not |eave people with disabilities behind, but
al so to harness the power of innovation to break down the accessibility barriers
we face today and prevent their enmergence tonmorrow.” See id. at 6483, para. 175

FN383. 47 U.S.C. § 225(b); Tel ecommunications Relay Services and Speech-to- Speech
Services for Individuals with Hearing and Speech Disabilities, CC Docket No. 98-67
& CG Docket No. 03-123, Order on Reconsideration, FCC 05-139, at paras. 6-7 (rel.
July 19, 2005) (IP Relay Reconsideration Order). VRS is TRS that perm ts individu-
als with hearing or speech disabilities to communicate with voice tel ephone users
t hrough vi deo equi pnent. See 47 C.F.R § 64.601(17). IP Relay is TRS provided over
the Internet. After a user establishes a |ocal connection to an | SP and sel ects an
Internet address of an IP Relay provider, the IP Relay provider will establish an
I nternet connection, via a toll-free nunber, to the relay center. This call is
then routed to a comruni cations assistant and the regular relay session is initi-
ated. I P Relay Reconsideration Order, at n.6; Provision of |Inproved Tel econmuni ca-
tions Relay Services and Speech-to- Speech Services for Individuals with Hearing
and Speech Disabilities, CC Docket No. 98-67, Declaratory Ruling and Second Fur-
ther Notice of Proposed Rul emaking, 17 FCC Rcd 7779 (2002) (1P Relay Declaratory
Ruling & FNPRV) .

FN384. 47 U.S.C. § 225(a)(3); Tel ecommunications Relay Services and Speech-

t o- Speech Services for Individuals with Hearing and Speech Disabilities, CC Docket
No. 98-67, Report and Order and Further Notice of Proposed Rul emaki ng, 15 FCC Rcd
5140, 5177-78, para. 88 (2000) (lInproved TRS Order & FNPRM (concluding that “sec-
tion 225 does not limt relay services to tel ecommunications services, but

reaches enhanced or information services”).

FN385. We note that, as part of our efforts to help ensure that individuals with
heari ng or speech disabilities have access to comruni cati ons technologies that is
functionally equivalent to that available to people wi thout these disabilities, we
recently adopted new VRS rul es that establish mandatory speed of answer require-
ments for VRS, require VRS to be offered 24 hours a day, seven days a week; and
permt VRS providers to receive conpensations fromthe interstate TRS fund for
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providing VRS mail and translation between American Sign Language and Spani sh.
Tel ecommuni cati ons Rel ay Services and Speech-to- Speech Services for Individuals
wi th Hearing and Speech Disabilities, CC Docket No. 98-67 & CG Docket No. 03-123,
Order, FCC 05-140 (rel. July 19, 2005); IP Relay Reconsideration Order, supra

n. 383.

FN386. The Conmission is currently reviewing the issue of disability access with
respect to | P-enabl ed services. |P-Enabled Services NPRM 19 FCC Rcd at 4897-501
paras. 58-60. In addition, the Commr ssion has before it a nunber of other pending
proceedi ngs related to disability issues. See, e.g., California Coalition of Agen-
cies Serving the Deaf and Hard of Hearing, Petition for Declaratory Ruling on In-
teroperability, CC Docket No. 98-67 & CG Docket No. 03-123 (filed Feb. 15, 2005)
(seeking ruling that VRS providers cannot limt access of their equipnent to one
provi der); Tel ecommuni cations Relay Services and Speech-to- Speech Services for In-
di vidual s with Hearing and Speech Disabilities, CC Docket Nos. 90-571 & 98-67, CG
Docket No. 03-123, Report and Order, Order on Reconsideration, and Further Notice
of Proposed Rul emaki ng, 19 FCC Rcd 12475 (June 30, 2004) (2004 TRS Report & Order)
(issues raised in the FNPRM are pendi ng); Closed Captioning of Video Progranm ng,
Tel ecomruni cations for the Deaf, Inc. Petition for Rul emaki ng, CG Docket No.

05- 231, Notice of Proposed Rul emaki ng, FCC 05-142 (July 21, 2005); Inplenentation
of Sections 255 and 251(a)(2) of the Comrunications Act of 1934, as Enacted by the
Tel econmuni cati ons Act of 1996, Access to Tel ecommuni cations Service, Tel ecommu-
ni cati ons Equi pnent and Consumer Prem ses Equi pment by Persons with Disabilities,
WI' Docket No. 96-198, Report and Order and Further Notice of Inquiry, 16 FCC Rcd
6417 (1999). Also pending are petitions for reconsideration of various aspects of
the 2004 TRS Report & Order filed by Comunication Services for the Deaf, Inc.
(CSD), the National Video Relay Service Coalition (NVRSC), Hands On Vi deo Rel ay
Services, Inc. (HOVRS), and Ham lton Relay, Inc. (Ham Iton). Further, CSD, NVRSC
HOVRS, and Hanmilton have filed applications for review of Tel ecommuni cati ons Rel ay
Servi ces and Speech-to-Speech Services for Individuals with Hearing and Speech
Disabilities, CC Docket No. 98-67, Order, 19 FCC Rcd 12224 (Con. & Gov. Aff. Bur.
2004) (2004 Bureau TRS Order), nodified Tel econmuni cati ons Rel ay Services and
Speech-t o- Speech Services for Individuals with Hearing and Speech Disabilities, CC
Docket No. 98-67, Order, 19 FCC Rcd 24981 (Con. & Gov. Aff. Bur. 2004) (Modified
2004 Bureau TRS Order). Finally, on July 26, 2004, Telco Goup, Inc., filed a Pe-
tition for Declaratory Ruling, or in the Alternative, Petition for Wiver seeking
a ruling excluding international revenues fromthe revenue base used to cal cul ate
contributions to the Interstate TRS Fund

FN387. We will take this commtnment into account in all ongoing proceedi ngs that
af fect access to services by people with disabilities. See Inplenentation of Sec-
tions 255 and 251(a)(2) of the Conmmuni cations Act of 1934, as anended by the Tel e-
conmuni cati ons Act of 1996, Access to Tel ecomuni cations Service, Tel ecomrunica-
ti ons Equi prent and Consuner Prem ses Equi pnment by Persons with Disabilities, Re-
port and Order and Further Notice of Inquiry, W Docket No. 96-198 (Sept. 29,
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1999); Tel econmuni cati ons Rel ay Services and Speech-to-Speech Services for Indi-
viduals with Hearing and Speech Disabilities, CC Docket No. 90-571, Report and Or-
der, Order on Reconsideration, and Further Notice of Proposed Rul emaki ng, 19 FCC
Rcd 12475 (2004) (petitions for reconsideration filed by CSD, NVRSC, HOVRS, and
Ham I ton; Telco Group, Inc., Petition for Declaratory Ruling, or in the Alternat-
ive, Petition for Waiver (filed July 26, 2004) (seeking ruling excluding interna-
tional revenues fromthe revenue base used to calculate contributions to the In-
terstate TRS Fund); California Coalition of Agencies Serving the Deaf and Hard of
Hearing, Petition for Declaratory Ruling on Interoperability, CC Docket No. 98-67,
CG Docket No. 03-123 (filed Feb. 15, 2005); Mdified 2004 Bureau TRS Order, supra
(applications for review filed by CSD, NVRSC, HOVRS, and Hamlton

FN388. See supra para. 113. Section 225(b)(1) of the Communications Act, which co-
difies Title IV of the Anericans with Disabilities Act of 1990, directs the Com

m ssion to “ensure that interstate and intrastate tel econmunications relay ser-
vices are available, to the extent possible and in the nost efficient manner, to
heari ng-i npaired and speech-inpaired individuals in the United States.” 47 U.S.C.
§ 225(b)(1). To that end, the Comm ssion established the TRS Fund to rei nburse TRS
providers for the costs of providing interstate tel econmunications relay services.
See Tel ecomruni cati ons Rel ay Services and the Americans with Disabilities Act of
1990, CC Docket No. 90-571, Third Report and Order, 8 FCC Rcd 5300, 5301, para. 7
(1993) (“TRS 111 Order ). NECA currently is responsible for adm nistering the TRS
Fund. Pursuant to section 64.604(c)(5)(iii)(A) of the Conmi ssion's rules, every
carrier that provides interstate tel ecomunications services nust contribute to
the TRS Fund based upon its interstate end-user revenues. 47 CF. R 8§
64.604(c)(5)(iii) (A

FN389. The Conmi ssion requires tel ecommunications providers to subnmit financia

i nformati on on Tel ecommuni cations Reporting Wrksheets (FCC Form 499-A) to enabl e
the Conmission to determine and collect certain statutorily nmandated assessnents.
In 1999, to streanmline the adnministration of nultiple federal funding prograns and
to ease the burden on regul atees, the Conmi ssion consolidated the information fil-
ing requirenents for nmultiple tel ecommunications regulatory prograns into the an-
nual Tel econmuni cati ons Reporting Worksheet. See 1998 Bi ennial Regul atory Review -
- Streanlined Contributor Reporting Requirenments Associated with Adm nistration of
Tel ecomuni cati ons Rel ay Services, North Anerican Nunmbering Plan, Local Nunber
Portability, and Universal Service Support Mechani snms, CC Docket No. 98-171, Re-
port and Order, 14 FCC Rcd 16602 (1999) (Contributor Reporting Requirenents
Order). The next year the Conmi ssion revised the Tel ecomruni cati ons Reporting

Wor ksheet slightly to collect the additional information necessary to achieve its
goal of establishing a central repository for interstate tel econmunications pro-
viders by the | east provider-burdensonme nmethod. |nplenentation of the Subscriber
Carrier Selection Provisions of the Tel econmuni cati ons Act of 1996, CC Docket No.
94-129, Third Report and Order and Second Order on Reconsideration, 15 FCC Rcd
15996, 16026, para. 63 (2000) (Carrier Selection Order). NECA as the TRS Admi ni s-
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trator, uses the prior year's revenue information provided on the Tel ecommuni ca-
ti ons Reporting Wrksheet to determ ne anounts owed for the TRS. See 47 CF. R §
64.604(c).

FN390. Qur authority to take this interimaction to preserve the status quo mr-
rors the authority upon which we require continued contribution for USF funding
See supra note 359

FN391. See id.

FN392. 47 U.S.C. § 251(e).

FN393. 47 U.S.C. § 251(e)(2).

FN394. 47 C.F.R 8 52.17(a).

FN395. Wreline Broadband NPRM 17 FCC Rcd at 3047, para. 61.

FN396. See Covad Comments at 84; Ml Conments at 73-76; Letter from Andrew D. Lip-
man, Richard M Rindler, & Patrick J. Donovan, Counsel for MLeodUSA, to Chairnman
Kevin J. Martin, FCC, CC Docket No. 02-33, at 1-2 (filed Aug. 3, 2005) (MLeodUSA
Aug. 3, 2005 Ex Parte Letter); Letter from Jason Oxman, Senior Vice President,
Legal Affairs, ConmpTel/ALTS, to Marlene H Dortch, Secretary, FCC, at 2 (filed Ju-
ly 12, 2005) (ConpTel/ALTS July 12, 2005 Ex Parte Letter); see also Qmest Apr. 10
2003 Ex Parte Letter, Attach. at 3 (“CLEC access to UNEs not at risk in this pro-
ceedi ng”) .

FN397. A “network elenment” is an elenent that is “capable of being used by a re-
guesting carrier in the provision of a tel ecomunications service,” regardl ess of
whet her the elenent is “actually used by the incunbent LEC in the provision of a

t el ecomuni cations service.” Triennial Review Order, 18 FCC Rcd at 17020, para. 59
(enphasis onmitted).

FN398. In any event, section 251(h) of the Act defines incunbent LECs for purposes
of section 251 of the Act, and nothing in this Order has any effect on such defin-
ition or the obligations associated therewith. 47 U S.C. 8§ 251(h); cf. WrldComv.
FCC, 246 F.3d. 690, 695 (D.C. Cir. 2001) (“[We find no error in the Conm ssion's

conclusion that it can apply the §8 251(c) duties to a firmthat met the 8§ 251(h)

criteria on February 8, 1996 and is still providing ‘exchange access' or
‘tel ephone exchange service.”’) (enphasis onmtted). An incunbent LEC s obligations
under section 251(c) will remain until the incumbent LEC is either determ ned not

to be an incunbent LEC under section 251(h), or the Conmi ssion forbears from sec-
tion 251 obligations; we have not done either to date.

FN399. See, e.g., 47 CF. R § 51.309(b), (d) (allowing a requesting carrier to
provi de any tel ecomruni cations services over a UNE, provided that the UNE is not
used exclusively for the provision of nobile wireless services or interexchange
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services); USTA Il, 359 F.3d at 592 (affirming the need to anal yze the services
that a conpeting carrier seeks to provide using UNEs); Triennial Review Renmand Or-
der, 20 FCC Rcd at 2551-58, paras. 34-40 (evaluating the need for conpetitive LECs
to obtain UNEs based on the services the conpetitive LECs seek to offer); see also
Triennial Review Order, 18 FCC Rcd at 17350-66, paras. 590-619 (establishing cri-
teria to limt access to enhanced extended links (EELs) to eligible services),
aff'd USTA II, 359 F.3d at 592-93; MLeodUSA Aug. 3, 2005 Ex Parte Letter at 1
(stating that conpetitive LECs nmust continue to have access to UNEs regardl ess of
the statutory classification of wireline broadband Internet access service).

FN40O. Simlarly, our classification determnations in this Oder have no effect
what soever on the section 251 interconnection obligations of incunmbent LECs or on
conpetitive LECs' rights to obtain such interconnection. See 47 U.S.C. §

251(c) (2).

FN4O1. 47 C.F.R § 64.901.
FN402. 47 U.S.C. § 254(K).

FN403. 47 CF.R § 64.901. Part 32 establishes a Uniform System of Accounts that
certain i ncunbent LECs nust use to record their historical costs and revenues. 47
C.F.R Part 32.

FN404. 47 C.F.R 8 64.903.
FN405. 47 C F. R Part 36.

FN406. Joint Cost Order, 2 FCC Rcd at 1310, paras. 88-90 (states not required to
use joint cost rules for intrastate ratenmaking); see Detariffing the Installation
and Mai ntenance of Inside Wring, Third Report and Order, CC Docket No. 79-105, 7
FCC Rcd 1334, 1339, paras. 41-42 (1992).

FN407. See GTE DSL Order, 13 FCC Rcd at 22474-83, paras. 16-32 (finding that GIE s
ADSL service is an interstate special access service that should be federally tar-
i ffed).

FN408. See GIE DSL Reconsideration Order, 17 FCC Rcd at 27411-12, para. 9 (stating
that, in some circunmstances, ADSL services may be appropriately tariffed as inter-
state services).

FN409. 47 C.F.R § 32.23(a); see Joint Cost Order, 2 FCC Rcd at 1308-09, para. 79
(stating intent to address on a case-by-case basis the accounting treatnent to be
accorded activities deregulated only in the interstate jurisdiction).

FN410. See 47 C.F.R 8§ 64.901(b)(4) (requiring that investnent in central office
equi pnent and outside plant be allocated between regul ated and nonregul ated activ-
ities based on peak relative regul ated and nonregul at ed usage).
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FN411. See, e.g., Letter from Stephen L. Ernest, Regulatory Counsel, Bell South, to
Marl ene. H. Dortch, Secretary, FCC, at 8-9 (filed June 29, 2004) (Bell South June
29, 2004 Ex Parte Letter); Verizon Jan. 6, 2004 Ex Parte Letter at 3; Letter from
St ephen L. Ernest, Regul atory Counsel, Bell South, to Marlene. H Dortch, Secret-
ary, FCC, at 3-6 (filed Aug. 26, 2003) (Bell South Aug. 26, 2003 Ex Parte Letter).

FN412. Conputer |1l Phase | Order, 104 FCC Rcd at 1074-77, paras. 234-40.

FN413. See Joint Cost Order, 2 FCC Rcd at 1303, para. 37; see Joint Cost Reconsid-
eration Order, 2 FCC Rcd at 6283-84, paras. 1, 6.

FN414. See Joint Cost Order, 2 FCC Rcd at 1304, para. 39; Joint Cost Reconsidera-
tion Order, 2 FCC Rcd at 6300, para. 156

FN415. Joint Cost Order, 2 FCC Rcd at 1304, para. 40.
FN416. See 47 C.F.R § 64.901

FN417. See, e.g., MAG Order, 19 FCC Rcd at 4153-55, paras. 70-72; Verizon Jan. 6,
2004 Ex Parte Letter at 3 (pointing out that, in nost states, cost allocation res-
ults do not affect rates for |ocal tel ephone services).

FN418. See, e.g., Bell South Aug. 26, 2003 Ex Parte Letter at 3-6

FN419. See, e.g., Bell South June 29, 2004 Ex Parte Letter at 3-7; Bell South Aug
26, 2003 Ex Parte Letter at 3-6; Verizon Jan. 6, 2004 Ex Parte Letter at 3.

FN420. See, e.g., Bell South June 29, 2004 Ex Parte Letter at 3-7; Bell South Aug
26, 2003 Ex Parte Letter at 3-6; Verizon Jan. 6, 2004 Ex Parte Letter at 3.

FN421. E.g., Bell South June 29, 2004 Ex Parte Letter at 8
FN422. See 47 C.F. R § 64.901(b)(3), (4).
FN423. See, e.g., Bell South June 29, 2004 Ex Parte Letter at 8-9

FN424. See Verizon June 26, 2003, Ex Parte Letter at 4 (asserting that it likely
is not even possible to apply the part 64 cost allocation rules to wireline broad-
band Internet access services in any reasonabl e fashi on because those rules re-
qguire allocations based on usage, a concept applicable to circuit-sw tched ser-

vi ces but al nost-neani ngl ess in the packet-sw tched world).

FN425. The price cap plan no |longer contains a sharing requirenment, and nost price
cap carriers have foregone the possibility of obtaining an earnings-based | ow end
adjustnment in order to take advantage of pricing flexibility. See generally MAG
Order, 19 FCC Rcd at 4154-55, paras. 71-72; Section 272(b)(1)' s “Operate I|Inde-
pendent|y” Requirenment for Section 272 Affiliates, WC Docket No. 03- 228, Report
and Order, 19 FCC Rcd 5102, 5115 n.72 (2003) (Operate |Independently Order)
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(pointing out that because the BOCs have taken advantage of pricing flexibility,
they cannot resort to the | ow end adjustnent).

FN426. Letter from Daniel Mtchell, Vice President, Legal and Industry, NTCA, to
Marl ene H. Dortch, Secretary, FCC, CC Docket No. 02-33, at 1 (filed Aug. 2, 2005)
(NTCA Aug. 2, 2005 Ex Parte Letter); Letter from Stuart Polikoff, Director of Gov-
ernnment Rel ati ons, OPASTCO, to Marlene H Dortch, Secretary, FCC, CC Docket No.
02-33, at 2 (filed July 12, 2005) (OPASTCO July 12, 2005 Ex Parte Letter) (stating
that many rural incumbent LECs offer DSL transmi ssion services under the NECA tar-
iff and participate in associated revenue pools, and that the Comm ssion nust pre-
serve this option for those carriers).

FN427. 47 U.S.C. § 254(k).
FN428. 1d.
FN429. NARUC Comments at 12-13; State Consumer Advocates Comments at 24-25

FN430. State Consuner Advocates Comments at 26. This proposal would require alloc-
ation to broadband Internet access of an anpbunt of cost equal to the difference
bet ween the conpetitor's whol esale price and the i ncunbent LEC s increnental cost
for broadband transm ssion service. 1d. at 27

FN431. Bell South Comments at 27-29; SBC Reply at 63-64.

FN432. See Access Charge Reform CC Docket Nos. 96-262 and 94-1, Sixth Report and
Order, 15 FCC Rcd 12962, 12998-13001, paras. 91-97 (2000) (subsequent history
omtted) (CALLS Order).

FN433. Texas O fice of Public Utility Counsel v. FCC, 265 F.3d 313, 323-324 (5th
Cir. 2001).

FN434. State Consunmer Advocates argue that the need to assign costs anong all ser-
vices using the I oop will becone even nore inportant as incunbent LEC networks are
engi neered to deliver a variety of integrated services. State Consuner Advocates
Comments at 33-34. We conclude instead that as nore services are offered over a
single |l oop, cost allocations are likely to become nore arbitrary and thus |ess
reasonabl e.

FN435. GTE DSL Reconsideration Order, 17 FCC Rcd at 27412, para. 9; see also Jur-
i sdictional Separations and Referred to the Federal -State Joint Board, CC Docket
No. 80-286, Report and Order, 16 FCC Rcd 11382, 11397-98, para. 31 (2001).

FN436. GTE DSL Reconsideration Order, 17 FCC Rcd at 27411, para. 7.
FN437. 1d. at 27412, para. 9.

FN438. See Jurisdictional Separations and Referral to the Federal -State Joint
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Board, CC Docket No. 80-286, Report and Order, 16 FCC Rcd 11382 (2001).
FN439. 47 U.S.C. § 251(a).
FN440. 47 U.S.C. § 256.

FN441. See supra n.339 (citing NCTA v. Brand X, slip op. at 25, regarding the Com
mssion's Title | authority).

FN442. W note that questions regarding necessary regul atory obligations of cable
nodem provi ders have previously been raised in the Cabl e Modem Decl aratory Ruling
and NPRM 17 FCC Rcd at 4848-54, paras. 96-112. To the extent that our inquiry
here is duplicative of those questions, we ask commenters to refresh the record by
filing conmments in this instant proceeding in WC Docket No. 05-271

FN443. See supra paras. 108-111.

FN444. |ndeed, this Conm ssion has already shown its willingness to rely on ancil -
lary jurisdiction in the face of a denonstrated need. See Vol P E911 Order at
paras. 26-32

FN445. 47 U.S.C. § 222(c)(1) (enphasis added). The Conmi ssion has adopted rul es

i npl ementing section 222, including rules defining the scope of the phrase

“tel ecommuni cations service” in section 222(c)(1)(A) as well as rules specifying
whi ch services are included in the phrase “services necessary to, or used in the
provi sion of tel ecomunications service” in section 222(c)(1)(B). See 47 C.F.R 88
64.2001- 64. 2008; see also Inplenentation of the Tel ecommuni cati ons Act of 1996:

Tel ecommuni cations Carriers' Use of Customer Proprietary Network Information and
Ot her Customer Information, CC Docket No. 96-115, Third Report and Order and Third
Further Notice of Proposed Rul emaking, 17 FCC Rcd 14860 (2002) (CPNl Renand

Or der).

FN446. 47 U.S.C. § 222(c)(1).

FN447. See Computer |11l Phase Il Oder, 2 FCC Rcd at 3094-95, paras. 152-56
(1987). Specifically, in the Conmputer 111 proceeding, the Conmi ssion adopted a
framewor k governing CPNI not only to protect independent enhanced service pro-
viders from anticonpetitive use of custonmers' local and |ong distance services in-
formati on gai ned by the dom nant tel ephone service providers to advance their en-
hanced services provisioning, but also to protect legitinate customer expectations
of confidentiality. Under the pre-1996 Act CPNl framework, which was elimnated in
its entirety when the Commi ssion inplemented section 222, custoner information de-
rived fromthe provision of enhanced services was not subject to CPNl protections.
See | nmpl enentation of the Tel econmuni cati ons Act of 1996: Tel ecommuni cations Car -
riers' Use of Customer Proprietary Network Information and Ot her Custoner | nfornma-
tion, CC Docket No. 96-115, Second Report and Order and Further Notice of Proposed
Rul emaki ng, 13 FCC Rcd 8061, 8184-93, paras. 176-89 (1998) (CPNI Order), on

© 2008 Thonmson Reuters/West. No daimto Oig. US Gov. Wrks.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&SerialNum=2001426008
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS251&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS256&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=2002185281&ReferencePosition=4848
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=2002185281&ReferencePosition=4848
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=2002185281&ReferencePosition=4848
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS222&FindType=L&ReferencePositionType=T&ReferencePosition=SP_10c0000001331
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS222&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS222&FindType=L&ReferencePositionType=T&ReferencePosition=SP_10c0000001331
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS222&FindType=L&ReferencePositionType=T&ReferencePosition=SP_10c0000001331
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=47CFRS64.2001&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=47CFRS64.2001&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=47CFRS64.2008&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&SerialNum=2002470818
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS222&FindType=L&ReferencePositionType=T&ReferencePosition=SP_10c0000001331
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=1987184579&ReferencePosition=3094
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=1987184579&ReferencePosition=3094
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS222&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=1998269373&ReferencePosition=8184
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&SerialNum=1999288727

20 F.C.C.R. 14853, 20 FCC Rcd. 14853, 36 Communications Reg. (P& F) 944, Page 113
2005 WL 2347773 (F.C.C)

, 14 FCC Rcd 14409 (1999) (CPNl Reconsideration Order), vacated sub nom U S. West
v. FCC, 182 F.3d 1224 (10th Cir. 1999), cert. denied, 530 U S. 1213 (2000).

FN448. 47 U.S.C. § 258(a) (mandating that “[n]o tel ecommunications carrier shal
submt or execute a change in a subscriber's selection of a provider of tel ephone
exchange service or tel ephone toll service except in accordance with such verific-
ation procedures as the Comm ssion shall prescribe”). Prior to the adoption of
section 258 of the Act, the Comm ssion had recogni zed that slamrm ng was a signi-
ficant problem and had taken various steps to address the issue; the adoption of
section 258 expanded the Conmi ssion's authority in this area. See, e.g., Policies
and Rul es Concerni ng Unaut hori zed Changes of Consuners' Long Distance Carriers, CC
Docket No. 94-129, Report and Order, 10 FCC Rcd 9560 (1995), stayed in part, 11
FCC Rcd 856 (1995); Policies and Rul es Concerning Changi ng Long Di stance Carriers,
CC Docket No. 91-64, Report and Order, 7 FCC Rcd 1038 (1992), recon. denied, 8 FCC
Rcd 3215 (1993); Investigation of Access and Divestiture Related Tariffs, CC Dock-
et No. 83-1145, Phase |, Menorandum Opinion and Order, 101 FCC 2d 935, recon., 102
FCC 2d 503 (1985); see also, e.g., Cherry Comrunications, File No. ENF-93-045, O -
der, 9 FCC Rcd 2086 (1994) (adopting consent decree enforcing the Comr ssion's
anti-slammng rul es).

FN449. | nplenentation of the Subscriber Carrier Selection Changes Provisions of

t he Tel econmuni cati ons Act of 1996; Policies and Rul es Concerni ng Unaut hori zed
Changes of Consuners' Long Di stance Carriers, CC Docket No. 94-129, Second Report
and Order and Further Notice of Proposed Rul enmeking, 14 FCC Rcd 1508 (1998)
(Second Report and Order), stayed in part, MCl WorldComv. FCC, No. 99-1125 (D.C.
Cir. May 18, 1999) (Stay Order), notion to dissolve stay granted, MCI Wrl dCom v.
FCC, No. 99-1125 (D.C. Cir. June 27, 2000) (Order Lifting Stay); |nplenmentation of
the Subscriber Carrier Selection Changes Provisions of the Tel econmuni cati ons Act
of 1996; Policies and Rul es Concerning Unauthorized Changes of Consuners' Long

Di stance Carriers, CC Docket No. 94-129, First Order on Reconsideration, 15 FCC
Rcd 8158 (2000) (First Reconsideration Order); |nplenentation of the Subscriber
Carrier Selection Changes Provisions of the Tel ecomruni cati ons Act of 1996;
Pol i ci es and Rul es Concerning Unauthorized Changes of Consuners' Long Distance
Carriers, CC Docket No. 94-129, Third Report and Order and Second Order on Recon-
sideration, 15 FCC Rcd 15996 (2000) (Third Report and Order); Errata, DA 00-2163
(rel. Sept. 25, 2000); Erratum DA 00-292 (rel. Cct. 4, 2000); Inplenentation of
the Subscriber Carrier Selection Changes Provisions of the Tel econmuni cati ons Act
of 1996, Policies and Rul es Concerning Unauthorized Changes of Consuners' Long

Di stance Carriers, CC Docket No. 94-129, Order, 16 FCC Rcd 4999 (2001); I nplenent-
ation of the Subscriber Carrier Selection Changes Provisions of the Tel econmuni ca-
tions Act of 1996, Policies and Rul es Concerni ng Unaut hori zed Changes of Con-
sunmers' Long Distance Carriers, CC Docket No. 94-129, Third Order on Reconsi dera-
tion and Second Further Notice of Proposed Rule Mking, 18 FCC Rcd 5099 (2003)
(Third Reconsiderati on Order and/or Second FNPRM). The rul es adopted by the Com
nm ssion to inplenment section 258 are codified in part 64. See 47 C.F.R 88§ 64.1100
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et seq.

FN450. First Reconsideration Order, 15 FCC Rcd at 8169-80, paras. 22-43.
FN451. Id. at 8165-66, paras. 25-28

FN452. Id.

FN453. Typically, in order to subscribe to broadband Internet access service, a
consuner mnust install, or have installed, equipnment (i.e., a nodemthat the ISP
provi des to the consumer and that is specific to that ISP) that, along with a pro-
prietary password, enables the consumer to utilize that particular ISP s Internet
access service. W therefore seek coment on whether, given the manner in which

br oadband I nternet access service is provisioned, slaming could actually occur
froma technical perspective

FN454. See 47 C.F. R 88 64.2400- 2401
FN455. 47 C.F.R 8§ 64.2401
FN456. See supra Part VIII.B.

FN457. “Cranming” is the practice of placing unauthorized, m sleading, or decept-

ive charges on a telecommunications bill. Cranming is nost likely to occur when a

carrier does not clearly or accurately describe all of the relevant charges on the
consumer's bhill.

FN458. See 47 C.F.R § 64.2400(a).

FN459. Operations Support for Conplaint Analysis and Resol uti on (OSCAR) System
Consuner & Governmental Affairs Bureau (Aug. 4, 2005).

FN460. 47 C.F.R. 8§ 63.100(a)-(e); see also New Part 4 of the Comni ssion's Rules
Concerning Disruptions to Communi cations, ET Docket No. 04-35, Report and Order
and Further Notice of Proposed Rul emaking, 19 FCC Rcd 16830, 16867, para. 65
(2004).

FN461. 47 U.S.C. 8§ 214(a). Part 63 of the Conmission's rules inplements this sec-
tion of the Act, establishing conprehensive rules with which tel ecommunications
carriers must conply in seeking to discontinue telecomrunications services. These
rul es vary dependi ng on whether the carrier in question is a dom nant or non-

domi nant provider of the tel ecomunications services it is seeking to discontinue
See 47 CF.R 88 63.60 et seq.

FN462. 47 U.S.C. § 63.71.
FN463. 47 U.S.C. § 63.71(a).

FN464. For exanple, in 2001, a large provider of broadband Internet access ser-

© 2008 Thonmson Reuters/West. No daimto Oig. US Gov. Wrks.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=47CFRS64.1100&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=47CFRS64.1100&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=2000301570&ReferencePosition=8169
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=2000301570&ReferencePosition=8169
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2000301570
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2000301570
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=47CFRS64.2400&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=47CFRS64.2401&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=47CFRS64.2401&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=47CFRS64.2400&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=47CFRS63.100&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=2004890816&ReferencePosition=16867
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=2004890816&ReferencePosition=16867
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS214&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=47CFRS63.60&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=47CFRS63.60&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=47CFRS63.60&FindType=L

20 F.C.C.R. 14853, 20 FCC Rcd. 14853, 36 Communications Reg. (P& F) 944, Page 115
2005 WL 2347773 (F.C.C)

vi ces, @Honme, sought bankruptcy court protection and announced plans to sell its
hi gh-speed network. Wthin a relatively brief period of tine, the conmpany reques-
ted and received permnission fromthe United States Bankruptcy Court to shut down
its network, causing its subscribers to switch to other providers. News reports
descri bed the many problenms the subscribers encountered during the transition, in-
cl udi ng service outages, inadequate customer support, and |oss of high-speed ac-
cess. See Bill Bergstrom Contast Fields Internet Conplaints, Tallahassee Deno-
crat, Jan. 9, 2002; Bill Bergstrom Internet Switch Problems Annoy Contast Custom
ers, Fort Wayne Journal - Gazette, Jan. 7, 2002.

FN465. 47 U.S.C. § 254(g).
FN466. |d.

FN467. See Policy and Rules Concerning the Interstate, Interexchange Marketpl ace,
Report and Order, 11 FCC Rcd 9564, 9577, para. 27 (1996) (forbearing from applica-
tion of section 254(g) “to the extent necessary to pernit carriers to depart from
geographic rate averaging to offer ... private line services”).

FN468. See, e.g., FCC Announces Joint Federal/State Vol P Enhanced 911 Enforcenent
Task Force, Press Rel ease, 2005 Westlaw 1750445 (July 25, 2005).

FN469. See generally NARUC Legi sl ative Task Force Report on Federalism and Tel ecom
(July 2005).

FN470. See id. at 8.
FN471. 47 C.F.R 88 1.200 et seq.
FN472. See 47 C.F.R § 1.1206(b)(2).
FN473. See 5 U.S.C. § 603(a).
*14939 APPENDI X A

LI ST OF COMMENTERS

Commenters
WC Docket No. 02-33

Comments Abbreviation
Alcatel USA, Inc. Alcatel
Allegiance Telecom, Inc. Allegiance
Alvarion, Inc. Alvarion
American Foundation for the Blind AFB
American | SP Association AISPA
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American Public Power Association
AOL Time Warner Inc.

Arizona Consumer Council, Center for Digital
Democracy, Citizen

Action of lllinais, Citizens Utility Board of Oregon,
Consumer Action,

the Consumer Federation of America, Consumers
Union, Democratic

Process Center, Florida Consumer Action Network,
[llinois Pirg,

M assachusetts Consumer Coalition, Media Access
Project, New Jersey

Citizen Action, Texas Consumer Association, Texas
Office of Public

Utility Counsel, USAction

Association of Communications Enterprises
AT&T Corporation

Beacon Telecommunications Advisors, LLC
BellSouth Corporation

Big Planet, Inc.

Business Telecom, Inc., CTC Communications
Corp., Florida Digital

Network, Inc., Globalcom, Inc., and RCN Telecom
Services, Inc.

California Internet Service Providers Association
Catena Networks, Inc.

Cbeyond Communications, LLC, EL Paso Networks,
LLC, Focd

Communications Corporation, New Edge Network,
Inc., and Pac-West

Telecomm, Inc.

Charter Communications, Inc.
Cinergy Communications Company
Covad Communications Company
Cox Communications, Inc.

David R. Hughes

DirectTV Broadband, Inc.

DSL net Communications, LLC
EarthLink, Inc.
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APPA
AOL
Arizona Consumer Council et

al.

ASCENT

AT&T

Beacon

BellSouth

Big Planet

Business Telecom et al.

CISPA
Catena
Cbeyond et al.

Charter

Cinergy

Covad

Cox

David R. Hughes
DirectTV
DSLnet
EarthLink
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Federal Bureau of Investigation (FBI) and Depart-
ment of Justice

Florida Public Service Commission
Fred Williamson and Associates, Inc.
General Communication Inc.
GVNW Consulting, Inc.

Hugh Carter Donahue

Hughes Network Systems, Inc., Hughes Communica-

tions, Inc., and
Hughes Communications Galaxy, Inc.
[1linois Commerce Commission

Independent Telephone and Telecommunications Al-
liance

Information Technology Association of America
Kenneth Arrow et al.

JMC Telecom and NuVox Communications
McLeodUSA Telecommunications Services, Inc.
Mescalero Apache Telecom, Inc.

Michigan Public Service Commission
Minnesota Department of Commerce

Monet Maobile Networks, Inc.

M power Communications Corp.

Mutual Data Services, Inc.,

National Association of Regulatory Utility Commis-
sioners

National Cable & Telecommunications Association
National Exchange Carrier Association, Inc.
National Rural Telecom Association

Nebraska Independent Companies

New Hampshire ISP Association

NewSouth Communications

New Y ork State Department of Public Service

Office of the Attorney General of Texas, Consumer
Protection Division

Ohio Internet Service Providers Association, Texas
Internet Services

Providers Association, and Washington Association
of Internet Service
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DOJFBI

Florida Commission
FW&A

GCl

GVNW

Donahue

Hughes

I1linois Commission
ITTA

ITAA

Arrow et al.
JMC/NuVox
McLeodUSA

MATI

Michigan Commission

Minnesota Commerce Dept.

Monet

M power
Mutual Data
NARUC

NCTA
NECA
NRTA

Nebraska Independents

New Hampshire | SPs
NewSouth

New Y ork Commission
Texas Attorney General

Ohio ISP Assoc. et al.

No Claimto Orig. US Gov.
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Providers
Oregon Public Utility Commission

Organization for the Promotion and Advancement of

Small

Telecommunications Companies

Oregon Public Utility Commission

Part-15 Organization, Inc.

People of the State of California and the California
Public Utilities

Commission

Pennsylvania Office of Consumer Advocate, Maine
Public Advocate,

Maryland Office of People's Counsel, Ohio Con-
sumers' Counsel, Utility

Reform Network, California Office of Ratepayer Ad-

vocates, Connecticut

Office of Consumer Counsel, and New Hampshire
Office of Consumer

Advocate

Public Service Commission of Wisconsin
Public Utilities Commission of Ohio
Public Utilities Commission of Texas
Qwest Communications International Inc.

Rehabilitation Engineering Research Center on Tele-

communications

Access

Ruby Ranch Internet Cooperative Association
SBC Communications Inc.

Secretary of Defense

SES AMERICOM, Inc.

Socket Holdings Corporation

Sprint Corporation

State Members of the Federal-State Joint Board on
Separations

Statement of 43 Economists
SureWest Communications

TDS Telecommunications Corporation, Madison
River Communications,

and North Pittsburgh Systems Inc.
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Oregon Commission
OPASTCO

Oregon Commission
Part-15.0rg
California Commission

Pennsylvania Consumer

Advocate et al.

Wisconsin Commission
Ohio Commission
Texas Commission
Qwest

RERC-TA

Ruby

SBC

Secretary of Defense
SES AMERICOM

Socket

Sprint

Federal -State Joint Board

Economists
SureWest
TDSet al.
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Telecommunications for The Deaf, Inc.
TeleTruth

Texas Office of Public Utility Counsel, Consumer

Federation of

America, Consumers Union, Media Access Project,

and the Center for
Digital Democracy
Time Warner Telecom

Pennsylvania Office of Consumer Advocate, Maine

Public Advocate,

Maryland Office of People's Counsel, Ohio Con-

sumers' Counsel, Utility

Reform Network, California Office of Ratepayer Ad-

vocates, Connecticut

Office of Consumer Counsel, and New Hampshire

Office of Consumer
Advocate

United Church of Christ, Office of Communication,;

Association of

Independent Video and Filmmakers; National Asso-

ciation of Media Arts
and Culture

United States Internet Industry Association

United States Telecom Association
US LEC Corp.

Verizon telephone companies
Verizon Wireless

Vermont Public Service Board
WaveRider Communications Inc.
Western Alliance

Whizwireless, LLC

Wireless Communications Association |nternational,

Inc.

WorldCom, Inc., The Competitive Telecommunica-

tions Association, and

the Association for Local Telecommunications Ser-

vices
Z-Tel Communications, Inc.
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Telecom for the Deaf
TeleTruth
Texas Counsel €t al.

Time Warner
Pennsylvania Consumer

Advocate et al.

United Church of Christ et al.

USIIA

USTA

USLEC

Verizon

Verizon Wireless
Vermont Commission
WaveRider

Western Alliance
Whizwireless

WCA

MCI et al.

Z-Tel

Wor ks.

Page 119



20 F.C.C.R. 14853, 20 FCC Rcd. 14853, 36 Communications Reg. (P& F) 944,

2005 WL 2347773 (F.C.C)

Reply Commenters
WC Docket No. 02-33

Comments

Ad Hoc Telecommunications Users Committee

Alaska Telephone Association
Allegiance Telecom, Inc.
American Library Association
AOL Time Warner Inc.

Association for Local Telecommunication Services
Association of Communications Enterprises, AT&T,

Big Planet, Inc.,

Business Telecom, Inc., Cbeyond Communications,

LLC,CTC

Communications Corp., DSLNet Communications,

LLC, El Paso

Networks, LLC, Focal Communications Corporation,

Florida Digital

Network, New Edge Network, Inc., Pac-West Tele-

comm, Inc., RCN

Telecom Services, Inc., and US LEC Corp.

AT&T Corporation

Attorney General to Texas, Consumer Protection Di-

vision

Beacon Telecommunications Advisors, LLC

BellSouth Corporation
Cablevision Systems Corporation

California Internet Service Providers Association

Charter Communications, Inc.

City of Ketchikan d/b/a Ketchikan Public Utilities --

Telephone Division

Comcast Corporation
Communications Workers of America
Covad Communications Company
DirectTV Broadband, Inc.

DSLnet Communications, LLC
EarthLink, Inc.

Fred Williamson and Associates, Inc.

© 2008 Thonmson Reuters/West. No Cdaimto Oig. US Gov.

Abbreviation
Ad Hoc

Alaska
Allegiance
American Library
AOL

ALTS

ASCENT et al.

AT&T
Texas Attorney General

Beacon
BellSouth
Cablevision
CISPA
Charter
KPU

Comcast

CWA

Covad

DirectTV Broadband
DSLnet

EarthLink

FW&A

Wor ks.

Page 120



20 F.C.C.R. 14853, 20 FCC Rcd. 14853, 36 Communications Reg. (P& F) 944,

2005 WL 2347773 (F.C.C)

General Communication Inc.
GVNW Consulting, Inc.
High Tech Broadband Coalition

Independent Telephone and Telecommunications Al-
liance

Information Technology Association of America
Kenneth Arrow et al.

KMC Telecom and NuVox Communications
McLeodUSA Telecommunications Services, Inc.
Mescalero Apache Telecom, Inc.

National Association of Broadcasters

National Cable & Telecommunications Association
National Rural Telecom Association

National Telecommunications Cooperative Associ-
ation

Nebraska Independent Companies

New York State Attorney General

New Y ork State Department of Public Service
Next Level Communications

Ohio Internet Service Providers Association, Texas
Internet Services

Providers Association, and Washington Association
of Internet Service

Providers

Organization for the Promotion and Advancement of
Small

Telecommunications Companies

Pennsylvania Office of Consumer Advocate, Maine
Public Advocate,

Maryland Office of People's Counsel, Ohio Con-
sumers' Counsel, Utility

Reform Network, California Office of Ratepayer Ad-
vocates, and New

Hampshire Office of Consumer Advocate
Qwest Communications International Inc.
Regulatory Commission of Alaska

SBC Communications Inc.

Satellite Industry Association
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SES AMERICOM, Inc. SES AMERICON
Sprint Corporation Sprint

Time Warner Telecom Time Warner
United States Internet Industry Association USIIA

United States Telecom Association USTA

Verizon telephone companies Verizon

WorldCom, Inc., Competitive Telecommunications MCI et al.
Association, and

Association for Local Telecommunications Services
X O Communications, Inc. X0

*14944 APPENDIX B
REGULATORY FLEXIBILITY ANALYSES

I. FINAL REGULATORY FLEXIBILITY CERTIFICATION

**55 1. The Regulatory Flexibility Act of 1980, as amended (RFA),[FN requires that a regulatory flexibility analysis
be prepared for notice-and-comment rulemaking proceedings, unless the agency certifies that “the rule will not, if pro-
mulgated, have a significant economic impact on a substantial number of small entities.” The RFA generaly
defines the term “small entity” ashlaév'\llréc]; the same meaning as the terms “small business,” “small organization,” and
“small governmental jurisdiction.”[ In additior,{l the term “small business’ has the same meaning as the term “small
business concern” under the Small Business Act.[F 4 A “small business concern” is one which: (1) is independently
owned and operated; (2) is not dominant in its field of operation; and (3) satisfies any additional criteria established by

the Small Business Administration (SBA).

1]

2. In the Wireline Broadband NPRM, the Commission sought comment generally on the appropriate statutory classifica-
tion for wireline broadband Internet access service provided over a provider's own facilities, and on what regulatory re-
guirements, if any, should be imposed on the telecommunications component of wireline broadband Internet access ser-
vice. Specifically, the Commission sought comment on whether the Computer Inquiry requirements should be
modified or eliminated as applied to self-provisioned wireline broadband Internet access service, as well as how the
Commission's tentative conclusion that wireline broadband Internet access service is an information service would affect
the CALEA assistance capabilities, the USA PATRIOT Act, other national security or emergency preparedness obliga-
tions, network reliability and interoperability, and existing consumer protection requirements, such as section 214 of the
Act, CPNI requirements under section 222 of the Act, and requirements for access to persons with disabilities under sec-
tion 255 of the Act. The Commission also sought comment on how to continue to meet the goals of universal ser-
vice under section 254 of the Act in a marketplace where competing providers are deploying broadband Internet access,
including how the regulatory status of wireline broadband Internet access could impact the system of assessments and
contributions to universal service. Finally, the Wireline Broadband NPRM also invited comment on the * 14945 re-
lationship between the statutory classification of wireline broadband Internet access service and an incumbent LEC's ob-
ligation to provide access to UNEs under sections 251 and 252.

**56 3. The Order eliminates the Computer Inquiry requirements on facilities-based carriersin their provision of wire-
line broadband Internet access service. Consequently, BOCs are immediately relieved of the separate subsidiary, CEl,
and ONA obligations with respect to wireline broadband Internet access services. In addition, subject to a one-year trans-
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ition period for existing wireline broadband transmission services, all wireline broadband Internet access service pro-
viders are no longer subject to the Computer |1 requirement to separate out the underlying transmission from wireline
broadband Internet access service and offer it on a common carrier basis. We determine in this Order that wireline broad-
band Internet access service is an information service, as that term is defined in the statute. To the extent that the regul at-
ory obligations discussed above apply to the transmission component of wireline broadband Internet access service when
provided to 1SPs or others on a stand-alone common carrier basis, these obligations will continue to apply when carriers
offer broadband Internet access service transmission on a common carrier basis, both during the transition and thereafter.

4. The rule changes adopted in this Order apply, for the most part, only to BOCs (Computer Inquiry separate subsidiary,
CEl, and ONA obligations with respect to wireline broadband Internet access services). In addition, all facilities-based
wireline broadband Internet access service providers are no longer subject to the Computer 11 requirement to separate out
the underlying transmission. Neither the Commission nor the SBA has developed a small business size standard specific-
ally applicable to providers of incumbent local exchange service and interexchange services. The closest applicable size
standard under the SBA rulesis for Wired Telecommunications Carriers. This provides that such a carrier is small
entity if it employs no more than 1,500 employees. FN11 None of the four BOCs that would be affected by amendment
of these rules meets this standard. To the extent that any other wireline provider would be classified as a small entity, it
would not be negatively affected by the regulatory relief we grant in this Order.

5. Therefore, we certify that the requirements of the Order will not have a significant economic impact on a substantial
number of small entities. We note that one party, Teletruth, filed comments in response to the IFRAs in the Wireline
Broadband and Incumbent LEC Broadband proceedings. Teletruth argues that that these IRFAs are deficient because
they fail to assess the potential impact of the actions proposed in thos[t?: eri)g]eedings on small ISPs and small competitive
LECs and that our implementation of the RFA is otherwise deficient. These arguments are identical to, and indeed
filed as part of the same pleading as, arguments the Commission previously has rejected. We therefore again re-
ject these arguments for the reasons stated in our prior Orders responding to TeleTruth's comments.

**57 *14946 6. The Commission will send a copy of the Order, including a(E?:p'\){lc%]i this Final Regulatory Flexibility Cer-
tification, in areport to Congress pursuant to the Congressional Review Act. In addition, the Order and this final
certification will be sent to the Chief Counsel for Advocacy of the SBA, and a summary of the Order and final certifica-
tion will be published in the Federal Register.

[I.INITIAL REGULATORY FLEXIBILITY ANALYSIS

7. Asrequired by the Regulatory Flexibility Act of 1980, as amended (RFA),[FN 17] the Commission has prepared the
present Initial Regulatory Flexibility Analysis (IRFA) of the possible significant economic impact on small entities that
might result from this Notice. Written public comments are requested on this IRFA. Comments must be identified as re-
sponses to the IRFA and must be filed by the deadlines for comments on the Notice provided above. The Commission
will send a copy of the Notice, including this IRFA, to the Chief Counsel for Advocacy of the Small Business Adminis-
tration. In addition, the Notice and IRFA (or summaries thereof) will be published in the Federal Register.[

A. Need for, and Objectives of, the Proposed Rules

8. The broadband marketplace before us today is an emerging and rapidly changing one. Neverthel ess, consumer protec-
tion remains a priority for the Commission. We initiate this rulemaking to ensure that consumer protection objectivesin
the Act are met as the industry shifts from narrowband to broadband services. Through this Notice, the Commission's ob-
jective isto develop aframework for consumer protection in the broadband age -- a framework that ensures that con-
sumer protection needs are met by all providers of broadband Internet access service, regardless of the underlying tech-
nology. The Notice seeks comment on whether the Commission should impose, for example, privacy require-
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ments similar to the Act's CPNI requirements, slamming, truth-in-billing, network outage reporting, section 214 discon-
tinuance, or section 254(g) rate averaging requirements on providers of broadband Internet access service. We also seek
comment on how best to harmonize federal regulations with the states' efforts and expertise in consumer protection is-
sues.

B. Legal Basis

9. The legal basis for any action that may be taken pursuant to the Notice is contained in sections 1-4, 201-205, 251, 252,
254, 256, 303(r) of the Communications Act of 1934, as amended, 47 U.S.C. § § 151-154, 201-205, 251, 252, 254, 256,
303(r), and Section 706 of the Telecommunications Act of 1996, 47 U.S.C. § 157 nt.

*14947 C. Description and Estimate of the Number of Small Entitiesto Which the Proposed Rules May Apply
**58 10. The RFA directs agencies to provide a deﬁ:r'ir@ztilﬁm of and, where feasible, an estimate of the number of small
entities that may be affected by the proposed rules. The RFA generally defines the term “small entity” as having
the same meaning as the terms “small business,” “small organization,” and “small governmental jurisdiction.” ] In
additionéthe term “small business’ has the same meaning as the term “small business concern” under the Small Business
Act. FN23] A small business concern is one which: (1) is independently owned and operated; (2) is not dominant in its
field of %ileration; and (3) satisfies any additional criteria established by the Small Business Administration
(sBA).[FN24]

11. S[nall Businesses. Nationwide, there are atotal of approximately 22.4 million small businesses, according to SBA
data.

12. Small Organizations. Nationwide, there are approximately 1.6 million small organizations.[FNZG]

13. Small Governmental Jurisdictions. The term “small governmental jurisdiction” is defined as “ governments of cities,
towns, townships, villages, school districts, or special districts, with a population of less than fifty thousand.” As
of 1997, there were approximately 87,453 governmental jurisdictions in the United States. FN28 This number includes
39,044 county governments, municipalities, and townships, of which 37,546 (approximately 96.2%) have populations of
fewer than 50,000, and of which 1,498 have populations of 50,000 or more. Thus, we estimate the number of small gov-
ernmental jurisdictions overall to be 84,098 or fewer.

14. We note that the list of potentially affected entities below is perhaps more expansive than is necessary. We have, for
instance, included services that are apparently currently not a part of the Internet industry, as well as manufacturers.

*14948 1. Telecommunications Service Entities

a. Wireline Carriersand Service Providers

15. We have included small incumbent local exchange carriersin this present RFA analysis. As noted above, a “small
business’ under the RFA is one that, inter alia, meets the pertinent small business size standard (e.g., a telephone com-
muni cations business having 1,500 or fewer employees), and “is not dominant in its field of operation.” The
SBA's Office of Advocacy contends that, for RFA purposes, small incumbent local exchange carriers are not dominant in
their field of operation because any such dominance is not “national” in scope. We have therefore included small
incumbent local exchange carriers in this RFA analysis, although we emphasize that this RFA action has no effect on
Commission analyses and determinations in other, non-RFA contexts.

1. Incumbent Local Exchange Carriers (LECs). Neither the Commission nor the SBA has developed a small business
size standard specifically for incumbent local exchange services. The appropriate size standard under SBA rulesis for the
category Wired Telecommunications Carriers. Under that size standard, such a businessis small if it has 1,500 or fewer
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empl oye&.[FNsl] According to Commission daIa,[FNBZ] 1,303 carriers have reported that they are engaged in the pro-
vision of incumbent local exchange services. Of these 1,303 carriers, an estimated 1,020 have 1,500 or fewer employees
and 283 have more than 1,500 employees. Consequently, the Commission estimates that most providers of incumbent
local exchange service are small businesses that may be affected by our action. In addition, limited preliminary census
data for 2002 indicate that the total number of wired communications carriers increased approximately 34 percent from
1997 to 2002.[FN3]

**59 16. Competitive Local Exchange Carriers, Competitive Access Providers (CAPs), “ Shared-Tenant Service Pro-
viders,” and “ Other Local Service Providers.” Neither the Commission nor the SBA has developed a small business size
standard specifically for these service providers. The appropriate size standard under SBA rulesis for the category Wired
Telecommunications Carriers. Under that size standard, such abusinessis small if it has 1,500 or fewer

employees. FN34 According to Commission data, FN35 14949 769 carriers have reported that they are engaged in the
provision of either competitive access provider services or competitive local exchange carrier services. Of these 769 car-
riers, an estimated 676 have 1,500 or fewer employees and 93 have more than 1,500 employees. In addition, 12 carriers
have reported that they are “ Shared-Tenant Service Providers,” and all 12 are estimated to have 1,500 or fewer employ-
ees. In addition, 39 carriers have reported that they are “ Other Local Service Providers.” Of the 39, an estimated 38 have
1,500 or fewer employees and one has more than 1,500 employees. Consequently, the Commission estimates that most
providers of competitive local exchange service, competitive access providers, “ Shared-Tenant Service Providers,” and
“Other Local Service Providers’ are small entities that may be affected by our action. In addition, limited preliminary
census data for 2002 indicate that the total number of wired communications carriers increased approximately 34 percent
from 1997 to 2002..7N3

17. Local Resellers. The SBA has developed a small business size standard for the category of Telecommunications Re-
sellers. Under that size standard, such abusinessis small if it has 1,500 or fewer employees. According to Com-
mission data, FN38 143 carriers have reported that they are engaged in the provision of local resale services. Of these,

an estimated 141 have 1,500 or fewer employees and two have more than 1,500 employees. Consequently, the Commis-
sion estimates that the majority of local resellers are small entities that may be affected by our action.

18. Toll Resellers. The SBA has developed a small business size standard for the category of Telecommunications Re-
sellers. Under that size standard, such abusinessis small if it has 1,500 or fewer employees. According to Com-
mission data, 770 carriers have reported that they are engaged in the provision of toll resale services. Of these, an
estimated 747 have 1,500 or fewer employees and 23 have more than 1,500 employees. Consequently, the Commission
estimates that the majority of toll resellers are small entities that may be affected by our action.

19. Payphone Service Providers (PSPs). Neither the Commission nor the SBA has developed a small business size stand-
ard specifically for payphone services providers. The appropriate size standard under SBA rulesis for the category Wired
Telecommunications Carriers. Under that size standard, such abusinessis small if it has 1,500 or fewer

empl oyees.[FN41] According to Commission daia,[FN42] 654 carriers have reported that they are engaged in the provi-
sion of payphone services. Of these, an estimated 652 have 1,500 or fewer employees and two have more than 1,500 em-
ployees. Consequently, the Commission estimates that the majority of payphone service providers are small entities that
may be affected by our * 14950 action. In addition, limited preliminary census data for 2002 indicate that the total num-
ber of wired communications carriers increased approximately 34 percent from 1997 to 2002.

**60 20. Interexchange Carriers (IXCs). Neither the Commission nor the SBA has developed a small business size
standard specifically for providers of interexchange services. The appropriate size standard under SBA rulesisfor the
category Wired Telecommunications Carriers. Under that size standard, such a businessis small if it has 1,500 or fewer
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empl oye&.[FNM] According to Commission daIa,[FN45] 316 carriers have reported that they are engaged in the provi-

sion of interexchange service. Of these, an estimated 292 have 1,500 or fewer employees and 24 have more than 1,500
employees. Conseguently, the Commission estimates that the majority of IXCs are small entities that may be affected by
our action. In addition, limited preliminary census data for 2002 indicate that the total number of wired communications
carriersincreased approximately 34 percent from 1997 to 2002.

21. Operator Service Providers (OSPs). Neither the Commission nor the SBA has developed a small business size stand-
ard specifically for operator service providers. The appropriate size standard under SBA rulesis for the category Wired
Telecommunications Carriers. Under that size standard, such abusinessis small if it has 1,500 or fewer

empl oyees.[FN47] According to Commission data, 8l 23 carriers have reported that they are engaged in the provi-
sion of operator services. Of these, an estimated 20 have 1,500 or fewer employees and three have more than 1,500 em-
ployees. Consequently, the Commission estimates that the majority of OSPs are small entities that may be affected by
our action. In addition, limited preliminary census data for 2002 indicate that the total number of wired communications
carriersincreased approximately 34 percent from 1997 to 2002.

22. Prepaid Calling Card Providers. Neither the Commission nor the SBA has developed a small business size standard
specifically for prepaid calling card providers. The appropriate size standard under SBA rulesis for the category Tele-
communications Resellers. Under that size standard, such a business is small if it has 1,500 or fewer empl oyees.[FNso]
According to Commission data, FNS1 89 carriers have reported that they are engaged in the provision of prepaid calling
cards. Of these, 88 are estimated to have 1,500 or fewer employees and one has more than 1,500 employees. Con-
sequently, the Commission estimates that all or the majority of prepaid calling card providers are small entities that may
be affected by our action.

23. 800 and 800-Like Service Subscri bers.[FNSZ] Neither the Commission nor the SBA has developed a small business
size standard specifically for 800 and 800-like service (“toll free”) subscribers. The * 14951 appropriate size standard un-
der SBA rulesisfor the catego[r[)_(l\'ll'éaéecommuni cations Resellers. Under that size standard, such abusinessis small if it
has 1,500 or fewer employees. The most reliable source of information regarding the number of these service sub-
scribers appears to be data the Commission collects on the 800, 888, and 877 numbersin use. According to our
data, at the end of January, 1999, the number of 800 humbers assigned was 7,692,955; the number of 888 numbers as-
signed was 7,706,393; and the number of 877 numbers assigned was 1,946,538. We do not have data specifying the num-
ber of these subscribers that are not independently owned and operated or have more than 1,500 employees, and thus are
unable at this time to estimate with greater precision the number of toll free subscribers that would qualify as small busi-
nesses under the SBA size standard. Consequently, we estimate that there are 7,692,955 or fewer small entity 800 sub-
scribers; 7,706,393 or fewer small entity 888 subscribers; and 1,946,538 or fewer small entity 877 subscribers.

b. International Service Providers

**61 24. The Commission has not developed a small business size standard specifically for providers of international
service. The appropriate size standards under SBA rules are for the two broad categories of Satellite Telecommunications
and Other Telecommunications. Under both categories, such a businessis small if it has $12.5 million or less in average
annual receipts. FNS5 For the first category of Satellite Telecommunications, Census Bureau data for 1997 show that
there were atotal of 324 firms that operated for the entire year.[FN56] Of thistotal, 273 firms had annual receipts of un-
der $10 million, and an additional 24 firms had receipts of $10 million to $24,999,999. Thus, the majority of Satellite
Telecommunications firms can be considered small.

25. The second category -- Other Telecommunications -- includes “ establishments primarily engaged in ... providing
satellite terminal stations and associated facilities operationally connected with one or more terrestrial communications
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systems anlg '\(Izg%able of transmitting telecommunications to or receiving telecommunications from satellite

systems.” [ According to Census Bureau data for 1997, there were 439 firms in this category that operated for the
entire year. . FN58] Of this total, 424 firms had annual receipts of $5 million to $9,999,999 and an additional six firms had
annual receipts of $10 million to $24,999,990. Thus, under this second size standard, the majority of firms can be con-
sidered small.

c. Wireless Telecommunications Service Providers

26. Below, for those services subject to auctions, we note that, as a general matter, the number of winning bidders that
gualify as small businesses at the close of an auction does not necessarily represent the number of small businesses cur-
rently in service. Also, the Commission does not generally track * 14952 subsequent business size unless, in the context
of assignments or transfers, unjust enrichment issues are implicated.

27. Wireless Service Providers. The SBA has developed a small business size standard for wireless firms within the two
broad economic census categories of “Paging” FNS and “Cellular and Other Wireless Telecommunications.”

Under both SBA categories, awireless businessis small if it has 1,500 or fewer employees. For the census category of
Pagirf%NCG%rfsus Bureau data for 1997 show that there were 1,320 firms in this category, total, that operated for the entire
year. Of thistotal, 1,303 firms h%lj\l %r?fjloyment of 999 or fewer employees, and an additional 17 firms had em-
ployment of 1,000 employees or more.[ Thus, under this category and associated small business size standard, the
majority of firms can be considered small. For the census category Cellular and Other Wireless Telecommunications,
Census Bureau data for 1997 show that there were 977 firms in this category, total, that operated for the entire
year.[FNGP’] Of this total, 965 firms had employment of 999 or fewer employees, and an additional 12 firms had employ-

ment of 1,000 employees or more. Thus, under this second category and size standard, the majority of firms can,
again, be considered small. In addition, limited preliminary census data for 2002 indicate that the total number of paging
providers decreased approximately 51 percent from 1997 to 2002. In addition, limited preliminary census data for

2002 indicate that the total numbl%(l 8125 cellular and other wireless telecommunications carriers increased approximately
321 percent from 1997 to 2002.

**62 28. Cellular Licensees. The SBA has developed a small business size standard for wireless firms within the broad
economic census category “ Cellular and Other Wireless Telecommunications.” FN67 Under this SBA category, awire-
less businessis small if it has 1,500 or fewer employees. For the census category Cellular and Other Wireless Telecom-
munications firms, Census Bureau data for 1997 show that * 14953 there were 977 firms in this category, total, that oper-
ated for the entire year. FNEs] Of this total, 965 firms had employment of 999 or fewer employees, and an additional 12
firms had employment of 1,000 employees or more. Thus, under this category and size standard, the great major-
ity of firms can be considered small. Also, according to Commission data, 437 carriers reported that they were engaged
in the provision of cellular service, Personal Communications Service (PCS), or Specialized Mobile Radio (SMR) Tele-
phony services, which are placed tolgﬁther in the data. We have estimated that 260 of these are small, under the
SBA small business size standard.[ ]

29. Common Carrier Paging. The SBA has developed a small business size standard for wireless firms within the broad
economic census category, “Cellular and Other Wireless Telecommunications.” FN72 Under this SBA category, awire-
less businessis small if it has 1,500 or fewer employees. For the census category of Pagi[rllrri;\,I 7Cg(insus Bureau data for 1997
show that there were 1,320 firmsin this category, total, that operated for the entire year. Of thistotal, 1,303 firms
had er[nr_p’ll%r]nent of 999 or fewer employees, and an additional 17 firms had employment of 1,000 employees or

more. Thus, under this category and associated small business size standard, the majority of firms can be con-
sidered small. In the Paging Third Report and Order, we developed a small business size standard for “small businesses’
and “very small businesses” for purposes of determining their eligibility for special provisions such as bidding credits
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and installment payments.[FN75] A “small business” is an entity that, together with its affiliates and controlling prin-

cipals, has average gross revenues not exceeding $15 million for the preceding three years. Additionally, a*“very small
business’ is an entity that, together with its affiliates and controlling principals, has average gross revenues that are not
more than $3 million for the preceding three years. F The SBA has approved these small business size

standards. FN An auction of Metropolitan Economic Area licenses commenced on February 24, 2000, and closed on
March 2, 2000.[ N78 Of the 985 licenses auctioned, 440 were sold. Fifty-seven companies claiming small business
status won. Also, according to * 14954 Commission data, 375 carriers reported that they were engaged in the provision of
paging and me$a§ing services. FN7 Of those, we estimate that 370 are small, under the SBA-approved small business
size standard.[':N 0l

**63 30. Wireless Communications Services. This service can be used for fixed, mobile, radiolocation, and digital audio
broadcasting satellite uses. The Commission established small business size standards for the wireless communications
services (WCS) auction. 81 A “small business’ is an entity with average gross revenues of $40 million for each of
the three preceding years, and a“very small business’ is an entity with average gross revenues of $15 million for each of
the three preceding years. The SBA has approved these small business size standards. The Commission auctioned
geographic area licenses in the WCS service. In the auction, there were seven winning bidders that qualified as “very
small business’ entities, and one that qualified as a*“small business’ entity.

31. Wireless Telephony. Wireless telephony includes cellular, personal communications services (PCS), and specialized
mobile radio (SMR) telephony carriers. As noted earlier, the SBA has developed a small business size standard for
“Cellular and Other Wireless Telecommunications” services. F Under that SBA small business size standard, a
businessis small if it has 1,500 or fewer employees. FN84 According to Commission data, 445 carriers reported that
they were engaged in the provision of wireless tel ephony.[FN85] We have estimated that 245 of these are small under the
SBA small business size standard.

32. Broadband Personal Communications Service. The broadband Personal Communications Service (PCS) spectrum is
divided into six frequency blocks designated A through F, and the Commission has held auctions for each block. The
Commission defined “small entity” for Blocks C and F as an entity that has average gross revenues of $40 million or less

in the three previous calendar years. For Block F, an additional classification for “very small business” was added
and is defined as an entity that, together with its affiliates, has average gross revenues of not more than $15 million for
the preceding three calendar years.” These standards defining “small entity” in the context of broadband PCS auc-

tions have been approved by the SBA.[FNSS] No small businesses, within the SBA-approved small business size stand-
ards bid successfully for licensesin Blocks A and B. There were 90 winning bidders that qualified as small entitiesin the
Block C auctions. A total of 93 small and very small business bidders won * 14955 approximately 40 percent of the 1,479
licenses for Blocks D, E, and F. F On March 23, 1999, the Commission re-auctioned 347 C, D, E, and F Block li-
censes. There were 48 small business winning bidders. On January 26, 2001, the Commission completed the auction of
422 C and F Broadband PCS licenses in Auction No. 35. Of the 35 winning bidders in this auction, 29 qualified as
“small” or “very small” businesses. Subsequent events, concerning Auction 35, including judicial and agency determina-
tions, resulted in atotal of 163 C and F Block licenses being available for grant.

**64 33. Narrowband Personal Communications Services. To date, two auctions of narrowband personal communica-
tions services (PCS) licenses have been conducted. For purposes of the two auctions that have already been held, “small
businesses” were entities with average gross revenues for the prior three calendar years of $40 million or less. Through
these auctions, the Commission has awarded a total of 41 licenses, out of which 11 were obtained by small businesses.
To ensure meaningful participation of small business entities in future auctions, the Commission has adopted a two-tiered
small business size standard in the Narrowband PCS Second Report and Order. F A “small business” is an entity
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that, together with affiliates and controlling interests, has average gross revenues for the three preceding years of not
more than $40 million. A “very small business’ is an entity that, together with affiliates and controlling interests, has av-
erage gross revenues for the three preceding years of not more than $15 million. The SBA has approved these small busi-
ness size standards. In the future, the Commission will auction 459 licenses to serve Metropolitan Trading Areas
(MTASs) and 408 response channel licenses. There is also one megahertz of narrowband PCS spectrum that has been held
in reserve and that the Commission has not yet decided to release for licensing. The Commission cannot predict accur-
ately the number of licenses that will be awarded to small entities in future auctions. However, four of the 16 winning
bidders in the two previous narrowband PCS auctions were small businesses, as that term was defined. The Commission
assumes, for purposes of this analysis that a large portion of the remaining narrowband PCS licenses will be awarded to
small entities. The Commission also assumes that at |east some small businesses will acquire narrowband PCS licenses
by means of the Commission's partitioning and disaggregation rules.

34. 220 MHz Radio Service -- Phase | Licensees. The 220 MHz service has both Phase | and Phase |1 licenses. Phase | li-
censing was conducted by lotteries in 1992 and 1993. There are approximately 1,515 such non-nationwide licensees and
four nationwide licensees currently authorized to operate in the 220 MHz band. The Commission has not developed a
small business size standard for small entities specifically applicable to such incumbent 220 MHz Phase | licensees. To
estimate the number of such licensees that are small businesses, we apply the small business size standard under the SBA
rules applicable to “ Cellular and Other Wireless Telecommunications” ﬁ(:)mgg]nies. This category provides that a small
business is a wireless company employing no more than 1,500 persons. For the census category Cellular and Oth-
er Wireless Telecommunications, Census Bureau data for 1997 show that there were 977 * 14956 firms in this category,
total, that operated for the entire year. FN93 Of thistotal, 965 firms had employment of 999 or fewer employees, and an
additional 12 firms had employment of 1,000 employees or more. Thus, under this second category and size
standard, the majority of firms can, again, be considered small. Assuming this general ratio continues in the context of
Phase | 220 MHz licensees, the Commission estimates that nearly all such licensees are small businesses under the SBA's
small business size standard. In addition, limited preliminary census data for 2002 indicate that the total number of cellu-
lar and other wireless telecommunications carriers increased approximately 321 percent from 1997 to 2002.

**65 35. 220 MHz Radio Service -- Phase Il Licensees. The 220 MHz service has both Phase | and Phase |1 licenses. The
Phase |1 220 MHz service is anew service, and is subject to spectrum auctions. In the 220 MHz Third Report and Order,
we adopted a small business size standard for “small” and “very small” businesses for purposes of determining their eli-
gibility for special provisions such as bidding credits and installment payments. This small business size standard
indicates that a“small business’ is an entity that, together with its affiliates and controlling principals, has average gross
revenues not exceeding $15 million for the preceding three years. A “very small business’ is an entity that, to-
gether with its affiliates and controlling principals, has average gross revenues that do not exceed $3 million for the pre-
ceding three years. The SBA has approved these small business size standards. FN98 Auctions of Phase Il licenses com-
menced on September 15, 1998, and closed on October 22, 1998.[FN99] In the first auction, 908 licenses were auctioned
in three different-sized geographic areas: three nationwide licenses, 30 Regiona Economic Area Group (EAG) Licenses,
and 875 Economic Area (EA) Licenses. Of the 908 licenses auctioned, 693 were sold. Thirty-nine small busi-
nesses won licenses in the first 220 MHz auction. The second auction included 225 licenses: 216 EA licenses and 9 EAG
licenses. Fourteen companies claiming small business status won 158 licenses. 1

36. 800 MHz and 900 MHz Specialized Mobile Radio Licenses. The Commission awards “small entity” and “very small
entity” bidding creditsin auctions for Specialized Mobile Radio (SMR) geographic area licenses in the 800 MHz and 900
MHz bands to firms that had revenues of no more than * 14957 $15 million in each of the three previous calendar years,
or that had revenues of no more than $3 million in each of the previous calendar years, respectively. These bid-
ding credits apply to SMR providersin the 800 MHz and 900 MHz bands that either hold geographic area licenses or
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have obtained extended implementation authorizations. The Commission does not know how many firms provide 800
MHz or 900 MHz geographic area SMR service pursuant to extended implementation authorizations, nor how many of
these providers have annual revenues of no more than $15 million. One firm has over $15 million in revenues. The Com-
mission assumes, for purposes here, that all of the remaining existing extended implementation authorizations are held by
small entities, as that term is defined by the SBA. The Commission has held auctions for geographic area licensesin the
800 MHz and 900 MHz SMR bands. There were 60 winning bidders that qualified as small or very small entitiesin the
900 MHz SMR auctions. Of the 1,020 licenses won in the 900 MHz auction, bidders qualifying as small or very small
entities won 263 licenses. In the 800 MHz auction, 38 of the 524 licenses won were won by small and very small entities.

**66 37. 700 MHz Guard Band Licensees. In the 700 MHz Guard Band Order, we adopted a small business size standard
for “small businesses’” and “very small busi n&ssesi’FF\(i)i (%jrpos&s of determining their eligibility for special provisions
such as bidding credits and installment payments. A “small business’ as an entity that, together with its affiliates
and controlling principals, has average gross revenues not exceeding $15 million for the preceding three years. Addition-
ally, a“very small business” is an entity that, together with its affiliates and controlling principals, has average gross rev-
enues that are not more than $3 million for the preceding three years. An auction of 52 Major Economic Area (MEA) li-
censes commenced on September 6, 2000, and closed on September 21, 2000. FN104] Of the 104 licenses auctioned, 96
licenses were sold to nine bidders. Five of these bidders were small businesses that won atotal of 26 licenses. A second
auction of 700 MHz Guard Band licenses commenced on February 13, 2001 and closed on February 21, 2001. All eight
of the Iicense% ]aucti oned were sold to three bidders. One of these bidders was a small business that won atotal of two li-
censes.

38. Rural Radiotelephone Service. The Commission has not adopted a size standard for small businesses specific to the
Rural Radiotelephone Service. 06 A significant subset of the Rural Radiotelephone Service is the Basic Exchange
Telephone Radio System (BETRS).[FN 107] The Commission uses the SBA's small business size standard[%ol\ﬁ)lli gglbl eto
“Cellular and Other Wireless Telecommunications,” i.e., an entity employing no more than 1,500 persons. There
are approximately 1,000 licensees in the Rural Radiotelephone Service, and the Commission estimates that there are
1,000 or fewer small entity licensees in the Rural Radiotelephone Service that may be affected by the rules and policies
adopted herein.

*14958 39. Air-Ground Radiotelephone Service. The Commission has not adopted a small business size standard specific
to the Air-Ground Radiotelephone Service. &l We will use SBA's small business size standard applicable to
“Cellular and Other Wireless Telecommunications,” i.e., an entity employing no more than 1,500 persons. FN110] There
are approximately 100 licensees in the Air-Ground Radiotelephone Service, and we estimate that almost all of them qual-
ify as small under the SBA small business size standard.

40. Aviation and Marine Radio Services. Small businesses in the aviation and marine radio services use a very high fre-
guency (VHF) marine or aircraft radio and, as appropriate, an emergency position-indicating radio beacon (and/or radar)
or an emergency locator transmitter. The Commission has not developed a small business size standard specifically ap-
plicable to these small businesses. For purposes of this analysis, the Commission uses the SBA small business size stand-
ard for the category “ Cellular and Other Telecommunications,” which is 1,500 or fewer empl oyees.[':N 111 Most applic-
ants for recreational licenses are individuals. Approximately 581,000 ship station licensees and 131,000 aircraft station
licensees operate domestically and are not subject to the radio carriage requirements of any statute or treaty. For purposes
of our evaluations in this analysis, we estimate that there are up to approximately 712,000 licensees that are small busi-
nesses (or individuals) under the SBA standard. In addition, between December 3, 1998 and December 14, 1998, the
Commission held an auction of 42 VHF Public Coast licenses in the 157.1875-157.4500 MHz (ship transmit) and
161.775-162.0125 MHz (coast transmit) bands. For purposes of the auction, the Commission defined a“small” business
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as an entity that, together with controlling interests and affiliates, has average gross revenues for the preceding three
years not to exceed $15 million dollars. In addition, a“very small” business is one that, together with controllir[1|c__1|\i|nl-12]
terests and affiliates, has average gross revenues for the preceding three years not to exceed $3 million dollars.

There are approximately 10,672 licensees in the Marine Coast Service, and the Commission estimates that almost all of
them qualify as “small” businesses under the above special small business size standards.

**67 41. Fixed Microwave Services. Fixed microwave services include common carrier,[':N 113] private operational-

fixed, and broadcast auxiliary radio services. At present, there are approximately 22,015 common carri-
er fixed licensees and 61,670 private operational-fixed licensees and broadcast auxiliary * 14959 radio licensees in the
microwave services. The Commission has not created a size standard for a small business specifically with respect to
fixed microwave services. For purposes of this analysis, the Commission uses the SBA small business size standard for
the category “Cellular and Other Telecommunications,” which is 1,500 or fewer employees. 1 The Commission
does not have data specifying the number of these licensees that have more than 1,500 employees, and thusis unable at
this time to estimate with greater precision the number of fixed microwave service licensees that would qualify as small
business concerns under the SBA's small business size standard. Consequently, the Commission estimates that there are
up to 22,015 common carrier fixed licensees and up to 61,670 private operational-fixed licensees and broadcast auxiliary
radio licensees in the microwave services that may be small and may be affected by the rules and policies adopted herein.
We noted, however, that the common carrier microwave fixed licensee category includes some large entities.

42. Offshore Radiotelephone Service. This service operates on several UHF television broadcast channels that are not
used for television broadcasting in the coastal areas of states bordering the Gulf of M exico.[ N1 There are presently
approximately 55 licensees in this service. We are unable to estimate at this time the number of licensees that would
qualify as small under the SBA's small business size standard for “Cellular and Other Wireless Telecommunications”
services. Under that SBA small business size standard, a businessis small if it has 1,500 or fewer

empl oyees.[':N 119]

43. 39 GHz Service. The Commission created a special small business size standard forF?\lgthl)—u licenses -- an entity that

has average gross revenues of $40 million or less in the three previous calendar years.[ ] An additional size stand-

ard for “very small business’ is: an entity that tol\?ether with affiliates, has average gross revenues of not more than $15
- . [FN121] . .

million for 'Erlllelgz)rzecedl ng three calendar years. The SBA has approved these small business size

standards.[ ] The auction of the 2,173 39 GHz licenses began on April 12, 2000 and closed on May 8, 2000. The 18

bidders who claimed small business status won 849 licenses. Conseguently, the Commission estimates that 18 or fewer

39 GHz licensees are small entities that may be affected by the rules and polices adopted herein.

44. Broadband Radio Service and Educational Broadband Service. Broadband Radio Service comprises M ultichannel
Multipoint Distribution Service (MMDS) systems and Multipoint Distribution Service (MDS). MMDS systems,
often referred to as “wireless cable,” transmit video programming to subscribers using the microwave frequencies of
MDS and Educational Broadband Service (formerly * 14960 known as Instructional Television Fixed Service).[':N 124]
In connection with the 1996 MDS auction, the Commission established a small business size standard as an entity that
had annual average gross revenues of less than $40 million in the previous three calendar years.[ The MDS auc-
tions resulted in 67 successful bidders obtaining licensing opportunities for 493 Basic Trading Areas (BTAS). Of the 67
auction winners, 61 met the definition of a small business. MDS also includes licensees of stations authorized prior to the
auction. In addition, the SBA has developed a small business size standard for Cable and Other Program Distribution,
which includes all such companies generating $12.5 million or lessin annual receipts. According to Census Bur-
eau data for 1997, there were atotal of 1,311 firmsin this category, total, that had operated for the entire year.[FN 127
Of thistotal, 1,180 firms had annual receipts of under $10 million and an additional 52 firms had receipts of $10 million
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or more but less than $25 million. Consequently, we estimate that the majority of providersin the Broadband Radio Ser-
vice category are small businesses that may be affected by the rules and policies adopted herein. This SBA small busi-
ness size standard also appears applicable to Educational Broadband Service. There are presently 2,032 Educational
Broadband Service licensees. All but 100 of these licenses are held by educational institutions. Educational institutions
areincluded in this analysis as small entities. FN12 Thus, we tentatively conclude that at least 1,932 licensees are
small businesses.

**68 45. Local Multipoint Distribution Service. Local Multipoint Distribution Service (LM D[IS:)’\Eéa\gf]ixed broadband
point-to-multipoint microwave service that provides for two-way video telecommunications. The auction of the
1,030 Local Multipoint Distribution Service (LMDS) licenses began on February 18, 1998 and closed on March 25,
1998. The Commission established a small business size standard for LM DS licenses as an entity that has average gross
revenues of less than $40 million in the three previous calendar years. An additional small business size standard
for “very small business” was added as an entity that, to[%?\ltri%rl\]/vith its affiliates, has average gross revenues of not more
than $15 million for the preceding three calendar years. The SBA has approved these small business size stand-
ards in the context of LMDS auctions. There were 93 winning bidders that qualified as small entitiesin the LM-
DS auctions. A total of 93 small and very small business bidders won approximately 277 A Block licenses and 387 B
Block licenses. On March 27, 1999, the Commission re-auctioned 161 licenses, there were 40 winning bidders. Based on
this information, we conclude that the number of small LMDS licenses consists of the 93 winning bidders in the first auc-
tion and the 40 winning bidders in the re-auction, for atotal of 133 small entity LMDS providers.

*14961 46. 218-219 MHz Service. The first auction of 218-219 MHz spectrum resulted in 170 entities winning licenses
for 594 Metropolitan Statistical Area (MSA) licenses. Of the 594 licenses, 557 were won by entities qualifying as a small
business. For that auction, the small business size standard was an entity that, together with its affiliates, has no more
than a $6 million net worth and, after federal income taxes[f:elijcl:l 3L‘j3(’j]l ng any carry over losses), has no more than $2 mil-
lion in annual profits each year for the previous two years. In the 218-219 MHz Report and Order and Memor -
andum Opinion and Order, we established a small business size standard for a“small business’ as an entity that, together
with its affiliates and persons or entities that hold interests in such an entity and their affiliates, has average annual gross
revenues not to exceed $15 million for the preceding three years. A “very small business’ is defined as an entity
that, together with its affiliates and persons or entities that hold interests in such an entity and its affiliates, has average
annual gross revenues not to exceed $3 million for the preceding three years. We cannot estimate, however, the
number of licenses that will be won by entities qualifying as small or very small businesses under our rulesin future auc-
tions of 218-219 MHz spectrum.

47. 24 GHz -- Incumbent Licensees. This analysis may affect incumbent licensees who were relocated to the 24 GHz
band from the 18 GHz band, and applicants who wish to provide services in the 24 GHz band. The applicable SBA small
business size standard is that of “ Cellular and Other Wireless Telecommunications’ companies. This category provides
that such a company is small if it employs no more than 1,500 persons. According to Census Bureau data for
1997, there were 977 firms in this category, total, that operated for the entire year. FN1 Of thistotal, 965 firms had
empl o[)&rlr\]el%tgc]ﬁ 999 or fewer employees, and an additional 12 firms had employment of 1,000 employees or

more. Thus, under this size standard, the great majority of firms can be considered small. These broader census
data notwithstandi nﬁ:wfs%e]lieve that there are only two licensees in the 24 GHz band that were relocated from the 18
GHz band, Teligent and TRW, Inc. It is our understanding that Teligent and its related companies have less than
1,500 employees, though this may change in the future. TRW is not a small entity. Thus, only one incumbent licensee in
the 24 GHz band is a small business entity.

** 69 48. 24 GHz -- Future Licensees. With respect to new applicants in the 24 GHz band, the small business size stand-

© 2008 Thonmson Reuters/West. No daimto Oig. US Gov. Wrks.



20 F.C.C.R. 14853, 20 FCC Rcd. 14853, 36 Communications Reg. (P& F) 944, Page 133
2005 WL 2347773 (F.C.C)

ard for “small business’ is an entity that, together with controlling interests and * 14962 affiliates, has average annual
gross revenues for the three preceding years not in excess of $15 million. “Very small business’ in the 24 GHz
band is an entity that, together with controlling interests and affiliates, has average gross revenues not exceeding $3 mil-
lion for the preceding three years. The SBA has approved these small business size standards. These
size standards will apply to the future auction, if held.

2. Cableand OVS Operators

49. Cable and Other Program Distribution. This category includes cable systems operators, closed circuit television ser-
vices, direct broadcast satellite services, multipoint distribution systems, satellite master antenna systems, and subscrip-
tion television services. The SBA has developed small business size standard for this census category, which includes all
such companies generating $12.5 million or less in revenue annually. According to Census Bureau data for 1997,
there were atotal of 1,311 firmsin this category, total, that had operated for the entire year. Of thistotal, 1,180
firms had annual receipts of under $10 million and an additional 52 firms had receipts of $10 million or more but less
than $25 million. Consequently, the Commission estimates that the majority of providersin this service category are
small businesses that may be affected by the rules and policies adopted herein.

50. Cable System Operators (Rate Regulation Sandard). The Commission has developed its own small business size
standard for cable system operators, for purposes of rate regulation. Under the Commission'srules, a“small cable com-
pany” is one serving fewer than 400,000 subscribers nationwide. The most recent estimates indicate that there
were 1,439 cable operators who qualified as small cable system operators at the end of 1995. FN146 Since then, some of
those companies may have grown to serve over 400,000 subscribers, and others may have been involved in transactions
that caused them to be combined with other cable operators. Consequently, the Commission estimates that there are now
fewer than 1,439 small entity cable system operators that may be affected by the rules and policies adopted herein.

51. Cable System Operators (Telecom Act Standard). The Communications Act of 1934, as amended, also contains a size
standard for small cable system operators, which is “a cable operator that, directly or through an affiliate, servesin the
aggregate fewer than 1 percent of all subscribersin the * 14963 United States and is not affiliated with any entity or entit-
ies whose gross annual revenues in the aggregate exceed $250,000,000.” [FN147] The Commission has determined that
there are 67,700,000 subscribers in the United States. FN148] Therefore, an operator serving fewer than 677,000 sub-
scribers shall be deemed a small operator, if its annual revenues, when combined with the total annual revenues of all its
affiliates, do not exceed $250 million in the aggregate.[':N1 Based on available databthe Commission estimates that
the number of cable operators serving 677,000 subscribers or fewer, totals 1,450.[':'\115 ] The Commission neither re-
guests nor collects information on whether cable system operators are affiliated with entities whose gross annual reven-
ues exceed $250 milli on,[FN 151] and therefore are unable, at this time, to estimate more accurately the number of cable
system operators that would qualify as small cable operators under the size standard contained in the Communications
Act of 1934.

**70 52. Open Video Services. Open Video Service (OVS) systems provide subSﬁr:i ﬁti gg]services.[FN 152] The SBA has
created a small business size standard for Cable and Other Program Distribution. This standard provides that a
small entity is one with $12.5 million or less in annual receipts. The Commission has certified approximately 25 OVS
operatorsto serve 75 areas, and some of these are currently providing service. Affiliates of Residential Commu-
nications Network, Inc. (RCN) received approval to operate OV'S systemsin New Y ork City, Boston, Washington, D.C.,
and other areas. RCN has sufficient revenues to assure that they do not qualify as a small business entity. Little financial
information is available for the other entities that are authorized to provide OV S and are not yet operational. Given that
some entities authorized to provide OV S service have not yet begun to generate revenues, the Commission concludes that
up to 24 OV S operators (those remaining) might qualify as small businesses that may be affected by the rules and
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policies adopted herein.

3. Internet Service Providers

53. Internet Service Providers. The SBA has developed a small business size standard for Internet Service Providers
(ISPs). 1SPs “provide clients access to the Internet and generally provide related services such as web hosting, web page
designing, and hardware or software consulting related to Internet connectivity.” FN Under the SBA size standard,
such abusinessis small if it has average annual receipts * 14964 of $21 million or Ie'ss.[FN 156] According to Census
Bureau datafor 1997, there were 2,751 firms in this category that operated for the entire year.[ Of these, 2,659
firms had annual receipts of under $10 million, and an additional 67 firms had receipts of between $10 million and $24,
999,999. Consequently, we estimate that the majority of these firms are small entities that may be affected by our action.
In addition, limited preliminary census data for 2002 indicate that the total number of Internet service providersin-
creased approximately five percent from 1997 to 2002.

4. Other Internet-Related Entities

54. Web Search Portals. Our action pertains to Vol P services, which could be provided by entities that provide other ser-
vices such as email, online gaming, web browsing, video conferencing, instant messaging, and other, similar | P-enabled
services. The Commission has not adopted a size standard for entities that create or provide these types of services or ap-
plications. However, the census bureau has identified firms that “ operate web sites that use a search engine to generate
and maintain extensive databases of Internet addresses and content in an easily searchable format. Web search portals of -
ten provide additional Internet services, such as e-mail . connections to other web sites, auctions, news, and other limited
content, and serve as a home base for Internet users.” [FN159] The SBA has developed a small business size standard for
this category; that size standard is $6 million or less in average annual recei pts.[FN16O] According to Census Bureau
datafor 1997, there were 195 firms in this category that operated for the entire year.[':'\I 161] Of these, 172 had annual re-
ceipts of under $5 million, and an additional nine firms had receipts of between $5 million and $9,999,999. Con-
sequently, we estimate that the majority of these firms are small entities that may be affected by our action.

**71 55. Data Processing, Hosting, and Related Services. Entitiesin this category “primarily ... provid[€] infrastructure
for hosting or data processing services.” The SBA has developed a small business size standard for this cat-

i . . L . . [FN163] .
egory; that size standard is $21 million or less in average annual receipts. Acclgrl{ljll rg)g4 to Census Bureau data for
1997, there were 3,700 firms in this category that * 14965 operated for the entire year.[ ] Of these, 3,477 had annu-
al receipts of under $10 million, and an additional 108 firms had receipts of between $10 million and $24,999,999. Con-
seguently, we estimate that the majority of these firms are small entities that may be affected by our action.

56. All Other Information Services. “ Thisindustry comprises establishlﬂg,r\]lt% é)EI)’]I marily engaged in providing other in-
formation services (except new syndicates and libraries and archives).” Our action pertains to Vol P services,
which could be provided by entities that provide other services such as email, online gaming, web browsing, video con-
ferencing, instant messaging, and other, similar I1P-enabled services. The SBA has devel olﬁed a small business size stand-
ard for this category; that size standard is $6 million or less in average annual recei pts.[F 166] According to Census
Bureau datafor 1997, there were 195 firms in this category that operated for the entire year.[':N 167] Of these, 172 had
annual receipts of under $5 million, and an additional nine firms had receipts of between $5 million and $9,999,999.
Consequently, we estimate that the majority of these firms are small entities that may be affected by our action.

57. Internet Publishing and Broadcasting. “ This industry comprises establishments engaged in publishing and/or broad-
casting content on the Internet exclusi v<[el I%\I il'&(;a]se establishments do not provide traditional (non-Internet) versions of the
content that they publish or broadcast.” The SBA has developed a small business size standard for this new
(2002) census category; that size standard is 500 or fewer employees. To assess the prevalence of small entities
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in this category, we will use 1997 Census Bureau data for a relevant, now-superseded census category, “All Other In-
formation Services.” The SBA small business size standard for that prior category was $6 million or less in average an-
nual receipts. According to Census Bureau data for 1997, there were 195 firms in the prior category that operated for the
entire year. Of these, 172 had annual receipts of under $5 million, and an additional nine firms had receipts of
between $5 million and $9,999,999. Consequently, we estimate that the majority of the firmsin this current category are
small entities that may be affected by our action.

58. Software Publishers. These companies may design, develop or publish software and may provide other support ser-
vices to software purchasers, such as providing documentation or assisting in installation. The companies may also
design software to meet the needs of specific users. The SBA has developed a small business size standard of $21 million
or lessin average annual receipts for all of the following pertinent cateﬁgl{li f%l ]Software Publishers, Custom Computer
Programming Services, and Other * 14966 Computer Related Services. For Software Publisher% Census Bureau
datafor 1997 indicate that there were 8,188 firms in the category that operated for the entire year.[FN1 2 Of these,
7,633 had annual receipts under $10 million, and an additional 289 firms had receipts of between $10 million and
$24,999,999. For providers of Custom Compu’gg&l %%(]:;ramming Services, the Census Bureau data indicate that there were
19,334 firms that operated for the entire year.[ Of these, 18,786 had annual receipts of under $10 million, and an
additional 352 firms had receipts of between $10 million and $24,999,999. For providers of Other C[:|9ﬂ1f7ljzt1]9r Related Ser-
vices, the Census Bureau data indicate that there were 5,524 firms that operated for the entire year. Of these,
5,484 had annual receipts of under $10 million, and an additional 28 firms had receipts of between $10 million and
$24,999,999. Consequently, we estimate that the majority of the firms in each of these three categories are small entities
that may be affected by our action.

5. Equipment Manufacturers

**72 59. The equipment manufacturers described in this section are apparently merely indirectly affected by our current
action, and therefore would not formally be a part of this RFA analysis. We have included them, however, to broaden the
record in this proceeding and to alert them to our decisions.

60. Wireless Communications Equipment Manufacturers. The SBA has established a small business size standard for Ra-
dio and Television Broadcasting and Wireless Communications Equipment Manufacturing. Examples of productsin this
category include “transmitting and receiving antennas, cabl e television equipment, GPS equipment, pagersF cellular
phones, mobile communications equipment, and radio and television studio and broadcasting equipment”[ N175 and
may include other devices that transmit and receive | P-enabled services, such as personal di [?—‘itl\lall 7ag]%l stants (PDAS). Un-
der the SBA size standard, firms are considered small i[th,G%YP}ave 750 or fewer employees. According to Ceggt]Js
Bureau datafor 1997, there were 1,215 establishments in this category that operated for the entire year.

Of those, there were 1,150 that had employment of under 500, and an additional 37 that had employment of * 14967 500
to 999. The percentage of wireless equipment manufacturers in this category was approximately 61.35%, ] sowe
estimate that the number of wireless equipment manufacturers with employment of under 500 was actually closer to 706,
with an additional 23 establishments having employment of between 500 and 999. Consequently, we estimate that the

majority of wireless communications egquipment manufacturers are small entities that may be affected by our action.

61. Telephone Apparatus Manufacturing. This category “comprises establishments primarily engaged primarily in manu-
facturing wire telephone and data communications equipment.” Examples of pertinent products are “ central of-
fice switching equipment, cordless telephones (except cellular), PBX equipment, telephones, telephone answering ma-

. - ) : S[FN181]
chines, and data communications equipment, such as bridges, routers, and gateways. The SBA has devEI NORS% a
small business size standard for this category of manufacturing; that size standard is 1,000 or fewer empl oyees.[ ]

According to Census Bureau data for 1997, there were 598 establishments in this category that operated for the entire
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year.[Fles] Of these, 574 had employment of under 1,000, and an additional 17 establishments had employment of
1,000 to 2,499. Consequently, we estimate that the majority of these establishments are small entities that may be af-
fected by our action.

62. Electronic Computer Manufacturing. This category “comprises establishments primarily engaged in manufacturing
and/or assembling electronic computers, such as mainframes, personal computers, workstations, laptops, and computer
servers.” The SBA has developed a small business size standard for this category of manufacturing; that size
standard is 1,000 or fewer employees. According to Census Bureau data for 1997, there were 563 establishments
in this category that operated for the entire year. Of these, 544 had employment of under 1,000, and an addition-
al 11 establishments had employment of 1,000 to 2,499. Consequently, we estimate that the majority of these establish-
ments are small entities that may be affected by our action.

**73 63. Computer Terminal Manufacturing. “ Computer terminals are input/output devices that connect with a central
computer for processing.” The SBA has devel [Olpl\ﬂ 86}3 ]small business size standard for this category of manufac-
turing; that size standard is 1,000 or fewer employees. According to Census * 14968 Bureau data for 1997, there
were 142 establishments in this category that operated for the entire year, and all of the establishments had employment
of under 1,000. FN1 Consequently, we estimate that the majority or al of these establishments are small entities that
may be affected by our action.

64. Other Computer Peripheral Equipment Manufa%KHB%. Examples of peripheral equipment in this category include
keyboards, mouse devices, monitors, and scanners.[ ] The SBA has devel[?__p'\elzcljgai ]small business size standard for
this category of manufacturing; that size standard is 1,000 or fewer employees. According to Census Bureau data
for 1997, there were 1061 establishments in this category that operated for the entire year. FNT Of these, 1,046 had
employment of under 1,000, and an additional six establishments had employment of 1,000 to 2,499. Consequently, we
estimate that the majority of these establishments are small entities that may be affected by our action.

65. Fiber Optic Cable Manufacturing. These establishments manufacture “insulated fiber-optic cable from purchased
fiber-optic strand.” The SBA has devel[lo:|c,)\le<119§1 small business size standard for this category of manufacturing;
that size standard is 1,000 or fewer employees. According to Census Bureau data for 1997, there were 38 estab-
lishments in this category that operated for the entire year.[':N 19 Of these, 37 had employment of under 1,000, and one
establishment had employment of 1,000 to 2,499. Consequently, we estimate that the majority of these establishments are
small entities that may be affected by our action.

66. Other Communication and Energy Wire Manufacturing. These establishments manufacture “insulated wire and cable
of nonferrous metals from purchased wire.” The SBA has developed a small business size standard for this cat-
egory of manufacturing; that size standard is 1,000 or fewer employees. N197] ACC?Ir:?\il ri% éﬁ) Census Bureau data for
1997, there were 275 establishments in this category that operated for the entire year. Of these, 271 had employ-
ment of under 1,000, and four establishments had employment of 1,000 to 2,499. Consequently, we estimate that the ma-
jority or al of these establishments are small entities that may be affected by our action.

*14969 67. Audio and Video Equipment Manufacturing. These establishments manufacture “electronic audio and video
equipment for home entertainment, motor vehicle, public address and musical instrument amplifications.” FN199] The
SBA has de'[\I/:elzlI %eoo]l asmall business size standard for this category of manufacturing; that size standard is 750 or fewer
employees. Acclglr\ldzigg]to Census Bureau data for 1997, there were 554 establishments in this category that oper-
ated for the entire year.[ Of these, 542 had employment of under 500, and nine establishments had employment of
500 to 999. Consequently, we estimate that the magjority of these establishments are small entities that may be affected by
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our action.

**74 68. Electron Tube ManUfaC[tll:J,(,i 58.2]These establishments are “primarily engaged in manufacturing electron tubes
and parts (except glass blanks).” The SBA has devel ﬁgﬁ% gg?nall business size standard for this category of
manufacturing; that size standard is 750 or fewer employees. Acc[lngdizr& ico Census Bureau data for 1997, there
were 158 establishments in this category that operated for the entire year. Of these, 148 had employment of un-
der 500, and three establishments had employment of 500 to 999. Consequently, we estimate that the majority of these
establishments are small entities that may be affected by our action.

69. Bare Printed Circuit Board Manufacturing. These establishments are “ primar[illé{\lezno%ﬁ\ged in manufacturing bare (i.e.,
rigid or flexible) printed circuit boards without mounted el ectronic components.” The SBA has developed a
small business size standard for this category of manufacturing; that size standard is 500 or fewer employees.[ N206]
Acco[rlgli\rllgot% Census Bureau data for 1997, there were 1,389 establishments in this category that operated for the entire
year. Of these, 1,369 had employment of under 500, and 16 establishments had employment of 500 to 999. Con-
sequently, we estimate that the majority of these establishments are small entities that may be affected by our action.

70. Semiconductor and Related Device Manufacturing. These establishments manufacture “ computer storage devices that
allow the storage and retrieval of data from a phase change, magnetic, optical, or magnetic/optical media.” 0 The
SBA has developed a small business size standard for this * 14970 category of manufacturing; that size standard is 500 or
fewer employe%.[FNzog] ACCOIt%i ,(Il% 1t8]Census Bureau data for 1997, there were 1,082 establishments in this category
that operated for the entire year. Of these, 987 had employment of under 500, and 52 establishments had em-
ployment of 500 to 999.

71. Electroni [CFg\:IaZIZ)ﬁ(]j tor Manufacturing. These establishments manufacture “ electronic fixed and variable capacitors and
condensers.” The SBA has dl%’\lezl ngd asmall business size standard for this category of manufacturing; that size
standard is 500 or fewer employe&s.[ Acclc:)'r\%ll% to Census Bureau data for 1997, there were 128 establishments
in this category that operated for the entire year.[ ] Of these, 121 had employment of under 500, and four establish-
ments had employment of 500 to 999.

72. Electronic Resistor Manufacturing. These establishments manufacture “electronic resistors, such as fixed and vari-
ableresistors, resistor networks, thermistors, and varistors."[ N2l The SBA has dﬁéﬁll 89%? asmall business size stand-
ard for this category of manufacturing; that size standard is 500 or fewer employees. Acc%cli\} Bg é]o Census Bur-
eau data for 1997, there were 118 establishments in this category that operated for the entire year. Of these, 113
had employment of under 500, and 5 establishments had employment of 500 to 999.

**75 73. Electronic Coil, Transformer, and Other Inductor Manufacturing. These establishments manufacture
“electronic inductors, such as coils and transformers.” The SBA has dFel\\/I% fged asmall business size standard for
this category of manufacturing; that size standard is 500 or fewer empl oyees.[ ] According to Census Bureau data
for 1997, there were 448 establishments in this category that operated for the entire year. FN21 Of these, 446 had em-
ployment of under 500, and two establishments had employment of 500 to 999.

*14971 74. Electronic Connector Manufacturing. These establishments manufacture “electronic connectors, such as
coaxial, cylindrical, rack and panel, pin and sleeve, printed circuit and fiber optic.” [FN220] The SBA has dev[eII:RPZeéjlia
small business size standard for this category of manufacturing; that size standard is 500 or fewer employees.
Acco[rlc:i}\rllgztﬁ Census Bureau data for 1997, there were 347 establishments in this category that operated for the entire
year Of these, 332 had employment of under 500, and 12 establishments had employment of 500 to 999.
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75. Printed Circuit Assembly (Electronic Assembly) Manufacturing. These are establishments “ primarily en? eglzlg]
loading components onto printed circuit boards or who manufacture and ship loaded printed circuit boards.” The
SBA has de'[\I/:elzlI %640]' asmall business size standard for this category of manufacturing; that size standard is 500 or fewer
employees. Acclglr\ldzigg]to Census Bureau data for 1997, there were 714 establishments in this category that oper-
ated for the entire year.[ Of these, 673 had employment of under 500, and 24 establishments had employment of
500 to 999.

76. Other Electronic Component Manufacturing. These are establishments “primarily eﬂgl:\al%ez% ]I n loading components
onto printed circuit boards or who manufacture and ship loaded printed circuit boards.” The SBA has d[%vNeIZOé)?e]ad
asmall business size standard for this category of manufacturing; that size standard is 500 or fewer employees.
Acco[rlc:i}\rllgztﬁ Census Bureau data for 1997, there were 1,835 establishments in this category that operated for the entire
year. Of these, 1,814 had employment of under 500, and 18 establishments had employment of 500 to 999.

77. Computer Sorage Device Manufacturing. These establishments manufacture “computer storage devices that allow
the storage and retrieval of data from a phase change, magnetic, optical, or magnetic/optical media.” The SBA
has deve[l Ic:)RIeZd3 8]small business size standard for this category of manufacturing; that size standard is 1,000 or fewer em-
ployees. According to Census Bureau data for * 14972 1997, there were 209 establishments in this category that
operated for the entire year.[FN231] Of these, 197 had employment of under 500, and eight establishments had employ-
ment of 500 to 999

D. Description of Projected Reporting, Recordkeeping and Other Compliance Requirements

**76 78. Should the Commission decide to adopt any regulations to ensure that consumer protection needs are met by all
providers of broadband Internet access service, the associated rules potentially could modify the reporting and record-
keeping requirements of certain broadband Internet access services providers. We could, for instance, require that broad-
band Internet access service providers must comply with slamming, truth-in-billing-type protections, or network outage
reporting requirements. These proposals may impose additional reporting or recordkeeping requirements on entities. We
seek comment on the possible burden these requirements would place on small entities. Also, we seek comment on
whether a special approach toward any possible compliance burdens on small entities might be appropriate. Entities, es-
pecially small businesses, are encouraged to quantify the costs and benefits of any reporting requirement that may be es-
tablished in this proceeding.

E. Steps Taken to Minimize Significant Economic Impact on Small Entities, and Significant Alter natives Con-
sidered

79. The RFA requires an agency to describe any significant alternatives that it has considered in reaching its proposed
approach, which may include (among others) the following four alternatives: (1) the establishment of differing compli-
ance or reporting requirements or timetables that take into account the resources available to small entities; (2) the clari-
fication, consolidation, or simplification of compliance or reporting requirements under the rule for small entities; (3) the
use of performanc% rather than design, standards; and (4) an exemption from coverage of the rule, or any part thereof,
for small entiti es.[ N232]

80. The Commission's primary objective isto develop aframework for consumer protection in the broadband era-- a
framework that ensures that consumer protection needs are met by all providers of broadband Internet access service, re-
gardless of the underlying technology. We seek comment here on the effect the various proposals described in the Notice,
and summarized below, will have on small entities, and on what effect alternative rules would have on those entities. We
invite comment on ways in which the Commission can achieve its goal of protecting consumers while at the same time
impose minimal burdens on small broadband Internet access service providers. With respect to any of our consumer pro-
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tection regulations already in place, has the Commission adopted any provisions for small entities that we should simil-
arly consider here?

81. CPNI. In this Notice, the Commission asks whether it should extend privacy requirements similar to the Act's CPNI
requirements to providers of broadband Internet access services. We ask, for example, whether we should forbid
broadband Internet access providers from disclosing, without their customers' approval, information about their custom-
ers that they learn through the provision of their * 14973 broadband Internet access service. 34] By developing the
record with respect to privacy concerns, the Commission can appropriately determine whether providers of broadband In-
ternet access services, including small entities, should be subject to similar privacy regulations.

**77 82. Samming. We seek comment on whether we should impose slamming requirements on providers of broadband
Internet access service and to explain in what circumstances subscribers to broadband Internet access could get
“slammed.” We also ask whether the provisioning process for broadband Internet access service is such that an
unauthorized change in provider is more likely in situations where the provider relies on third-party broadband transmis-
) e [FN237] . . . .
sion facilities. We recognize that small broadband Internet access service providers may rely more on third-party
broadband transmission facilities and could potentially inform the Commission as to whether slamming is likely to occur
in those situations.

83. Truth-in-Billing. We invite comment on whether we should impose requirements on broadband Internet access ser-
vice providers that are similar to our truth-in-billing requirements or are otherwise geared toward reducing slamming,
cramming, or other types of telecommunications-related fraud. We ask parties to explain what problems custom-
ers of broadband Internet access service arﬁ;i\lfg%]to have with their bills and whether we should address these problems
through truth-in-billing-type requirements. What effect will this proposal have on small entities, and are there al-
ternatives to imposing truth-in-billing type regulations?

84. Network Outage Reporting. We seek comment as to whether broadband Internet access service providers should noti-
fy the Commission of outages of thirty or more minutes that affect a substantial number of customers ar_involve major
airports, major military installations, key government facilities, nuclear power plants, or 911 facilities. We en-
courage small entities to identify any alternatives that would protect consumers while at the same time minimizing any
burden on small broadband Internet access providers.

85. Section 214 Discontinuance. In the Notice, the Commission stated that section 214 of the Act limits a telecommunic-
ations carrier's ability to discontinue unilaterally its service to customers.[':'\l241 The Commission'simplementing rules
generally require that domestic carriers wishing to “discontinue, reduce, or impair” services must first request authority
to do so from the Commission and must notify affected customers and others of their plans. We ask whether the Commis-
sion should impose discontinuance-type requirements on providers of broadband Internet access service.[FN 242]

86. Section 254(g) Rate Averaging Reguirements. In the Notice, the Commission explains that section 254(g) reguired the
Commission to adopt rules “to require that the rates charged by providers of * 14974 interexchange telecommunications
services to subscribersin rural and high cost areas ... be no higher than the rates charged by each such provider to its sub-
scribersin urban areas.” We ask, for example, whether we should adopt similar rate averaging requirements on
providers of broadband Internet access services, particularly as consumers substitute broadband services and applications
for narrowband services that were covered by section 254(g).

**78 87. In the Notice, we ask commenters to address whether the imposition of regulations pursuant to our ancillary jur-
isdiction, and the corresponding ability of consumers to take advantage of Commission avenues for resolution of con-
sumer protection issues, is desirable and necessary as a matter of public policy, or whether we should rely on market
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forces to address some or all of the areas Iisted.[FN245] The option of relying on market forces may benefit entities, es-
pecialy small entities, who may find it costly or burdensome to comply with Commission regulations. We also ask
whether these types of regulations are more or less relevant in the context of broadband Internet access service than they
arefor traditional telephony services. In addition, we ask commenters to describe any technical, economic, or
other impediments that may affect the ability of broadband Internet access service providers to comply with such regula-
tions. We also ask whether there are areas of consumer protection not listed above for which the Commission should im-
pose regulations.

88. Federal and State Involvement. To the extent that the Commission finds it necessary to impose consumer protection
and related regul ations on broadband Internet access service prowdersr we2al go seek comment on how best to harmonize
federal regulations with the states' efforts and expertise in these areas. 48]

F. Federal Rulesthat May Duplicate, Overlap, or Conflict with the Proposed Rules
89. None.

FN1. See 5 U.S.C. §603. The RFA, see 5 U.S.C. 88 601-12, has been amended by the Small Business Regulatory En-
forcement Fairness Act of 1996 (SBREFA), Pub. L. No. 104-121, Title 11, 110 Stat. 857 (1996).

FN2. 5 U.S.C. § 605(b).
FN3. 5 U.S.C. § 601(6).

FN4.5 U.S.C. § 601(3) (incorporating by reference the definition of “small-business concern” in the Small Business Act,
15 U.S.C. §632). Pursuant to 5 U.S.C. § 601(3), the statutory definition of a small business applies “unless an agency,
after consultation with the Office of Advocacy of the Small Business Administration and after opportunity for public
comment, establishes one or more definitions of such term which are appropriate to the activities of the agency and pub-
lishes such definition(s) in the Federal Register.”

FN5. 15 U.S.C. § 632.

FN6. Wireline Broadband NPRM, 17 FCC Rcd at 3029-48, paras. 17-64.
FN7. 1d. at 3035-47, paras. 30-61.

FN8. Id. at 3043-54, paras. 54-78.

FNO. Id. at 3047, para. 61.

FN10. 13 C.F.R. § 121.201, NAICS code 517110.

FN11. Id.

FN12. See TeleTruth Comments passim.

FN13. See TeleTruth Comments passim.

FN14. See TeleTruth Comments passim.
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FN15. See 5 U.S.C. § 801(a)(1)(A).
FN16. See 5 U.S.C. § 605(h).

FN17. See 5 U.S.C. § 603. The RFA, see 5 U.S.C. 88 601-12, has been amended by the Small Business Regulatory En-
forcement Fairness Act of 1996 (SBREFA), Pub. L. No. 104-121, 110 Stat. 857 (1996).

FN18. See 5 U.S.C. § 603(a).

FN19. See 5 U.S.C. § 603(a).

FN20. See supra Notice at para. 146.
FN21.5 U.S.C. 88 603(b)(3), 604(a)(3).
FN22.5U.S.C. § 601(6).

FN23. 5 U.S.C. § 601(3) (incorporating by reference the definition of “small business concern” in the Small Business
Act, 15 U.S.C. § 632). Pursuant to 5 U.S.C. 8§ 601(3), the statutory definition of a small business applies “unless an
agency, after consultation with the Office of Advocacy of the Small Business Administration and after opportunity for
public comment, establishes one or more definitions of such terms which are appropriate to the activities of the agency
and publishes such definitions(s) in the Federal Register.”

FN24. 15 U.S.C. § 632.

FN25. See SBA, Programs and Services, SBA Pamphlet No. CO-0028, at page 40 (July 2002).
FN26. Independent Sector, The New Nonprofit Almanac & Desk Reference (2002).
FN27.5U.S.C. § 601(5).

FN28. U.S. Census Bureau, Statistical Abstract of the United States: 2000, Section 9, pages 299-300, Tables 490 and
492.

FN29. 15 U.S.C. §632.

FN30. Letter from Jere W. Glover, Chief Counsel for Advocacy, SBA, to William E. Kennard, Chairman, FCC (May 27,
1999). The Small Business Act contains a definition of “small-business concern,” which the RFA incorporates into its
own definition of “small business.” See 15 U.S.C. § 632(a) (Small Business Act); 5 U.S.C. § 601(3) (RFA). SBA regula-
tions interpret “small business concern” to include the concept of dominance on a national basis. See 13 C.F.R. 8§
121.102(b).

FN31. 13 C.F.R. § 121.201, NAICS code 517110 (changed from 513310 in Oct. 2002).

FN32. FCC, Wireline Competition Bureau, Industry Analysis and Technology Division, “Trends in Telephone Service”
at Table 5.3, page 5-5 (June 2004) (“ Trends in Telephone Service”). This source uses data that are current as of October
1, 2004.

FN33. See U.S. Census Bureau, 2002 Economic Census, Industry Series: “Information,” Table 2, Comparative Statistics
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for the United States (1997 NAICS Basis): 2002 and 1997, NAICS code 513310 (issued Nov. 2004). The preliminary
data indicate that the total number of “establishments” increased from 20,815 to 27, 891. In this context, the number of
establishments is a less helpful indicator of small business prevalence than is the number of “firms,” because the latter
number takes into account the concept of common ownership or control. The more helpful 2002 census data on firms, in-
cluding employment and receipts numbers, will be issued in late 2005.

FN34. 13 C.F.R. § 121.201, NAICS code 517110 (changed from 513310 in Oct. 2002).
FN35. “Trends in Telephone Service” at Table 5.3.

FN36. See supra note 33.

FN37. 13 C.F.R. § 121.201, NAICS code 517310 (changed from 513330 in Oct. 2002).
FN38. “Trends in Telephone Service” at Table 5.3.

FN39. 13 C.F.R. § 121.201, NAICS code 517310 (changed from 513330 in Oct. 2002).
FN40. “Trends in Telephone Service” at Table 5.3.

FN41. 13 C.F.R. § 121.201, NAICS code 517110 (changed from 513310 in Oct. 2002).
FN42. “Trends in Telephone Service” at Table 5.3.

FN43. See supra note 33.

FN44. 13 C.F.R. § 121.201, NAICS code 517110 (changed from 513310 in Oct. 2002).
FN45. “Trends in Telephone Service” at Table 5.3.

FN46. See supra note 33.

FN47. 13 C.F.R. § 121.201, NAICS code 517110 (changed from 513310 in Oct. 2002).
FN48. “Trends in Telephone Service” at Table 5.3.

FN49. See supra note 33.

FN50. 13 C.F.R. § 121.201, NAICS code 517310 (changed from 513330 in Oct. 2002).
FN51. “Trends in Telephone Service” at Table 5.3.

FN52. We include all toll-free number subscribers in this category, including those for 888 numbers.
FN53. 13 C.F.R. § 121.201, NAICS code 517310 (changed from 513330 in Oct. 2002).

FN54. See FCC, Common Carrier Bureau, Industry Analysis Division, Study on Telephone Trends, Tables 21.2, 21.3,
and 21.4 (Feb. 1999).

FN5S5. 13 C.F.R. § 121.201, NAICS codes 517410 and 517910 (changed from 513340 and 513390 in Oct. 2002).
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FN56. U.S. Census Bureau, 1997 Economic Census, Subject Series: Information, “ Establishment and Firm Size
(Including Legal Form of Organization),” Table 4, NAICS code 513340 (issued Oct. 2000).

FN57. Office of Management and Budget, North American Industry Classification System 513 (1997) (NAICS code
513390, changed to 517910 in Oct. 2002).

FN58. U.S. Census Bureau, 1997 Economic Census, Subject Series: Information, “ Establishment and Firm Size
(Including Legal Form of Organization),” Table 4, NAICS code 513390 (issued Oct. 2000).

FN59. 13 C.F.R. § 121.201, NAICS code 513321 (changed to 517211 in October 2002).
FN60. 13 C.F.R. § 121.201, NAICS code 513322 (changed to 517212 in October 2002).

FN61. U.S. Census Bureau, 1997 Economic Census, Subject Series: “Information,” Table 5, Employment Size of Firms
Subject to Federal Income Tax: 1997, NAICS code 513321 (issued October 2000).

FN62. Id. The census data do not provide a more precise estimate of the number of firms that have employment of 1,500
or fewer employees; the largest category provided is “ Firms with 1000 employees or more.”

FN63. U.S. Census Bureau, 1997 Economic Census, Subject Series: “Information,” Table 5, Employment Size of Firms
Subject to Federal Income Tax: 1997, NAICS code 513322 (issued October 2000).

FN64. 1d. The census data do not provide a more precise estimate of the number of firms that have employment of 1,500
or fewer employees; the largest category provided is “ Firms with 1000 employees or more.”

FNB65. See U.S. Census Bureau, 2002 Economic Census, Industry Series: “Information,” Table 2, Comparative Statistics
for the United States (1997 NAICS Basis): 2002 and 1997, NAICS code 513321 (issued Nov. 2004). The preliminary
dataindicate that the total number of “establishments” decreased from 3,427 to 1,664. In this context, the number of es-
tablishmentsis aless helpful indicator of small business prevalence than is the number of “firms,” because the latter
number takes into account the concept of common ownership or control. The more helpful 2002 census data on firms, in-
cluding employment and receipts numbers, will be issued in late 2005.

FN66. See U.S. Census Bureau, 2002 Economic Census, Industry Series: “Information,” Table 2, Comparative Statistics
for the United States (1997 NAICS Basis): 2002 and 1997, NAICS code 513322 (issued Nov. 2004). The preliminary
data indicate that the total number of “establishments” increased from 2,959 to 9,511. In this context, the number of es-
tablishmentsis aless helpful indicator of small business prevalence than is the number of “firms,” because the latter
number takes into account the concept of common ownership or control. The more helpful 2002 census data on firms, in-
cluding employment and receipts numbers, will be issued in late 2005.

FN67. 13 C.F.R. § 121.201, NAICS code 513322 (changed to 517212 in October 2002).

FN68. U.S. Census Bureau, 1997 Economic Census, Subject Series: “Information,” Table 5, Employment Size of Firms
Subject to Federal Income Tax: 1997, NAICS code 513322 (issued October 2000).

FN69. 1d. The census data do not provide a more precise estimate of the number of firms that have employment of 1,500
or fewer employees; the largest category provided is “ Firms with 1000 employees or more.”

FN70. “Trendsin Telephone Service” at Table 5.3.
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FN71. Id.
FN72. 13 C.F.R. § 121.201, NAICS code 513322 (changed to 517212 in October 2002).

FN73. U.S. Census Bureau, 1997 Economic Census, Subject Series: “Information,” Table 5, Employment Size of Firms
Subject to Federal Income Tax: 1997, NAICS code 513321 (issued October 2000).

FN74. Id. The census data do not provide a more precise estimate of the number of firms that have employment of 1,500
or fewer employees; the largest category provided is “ Firms with 1000 employees or more.”

FN75. Amendment of Part 90 of the Commission's Rules to Provide for the Use of the 220-222 MHz Band by the Private
Land Mobile Radio Service, PR Docket No. 89-552, Third Report and Order and Fifth Notice of Proposed Rulemaking,
12 FCC Rcd 10943, 11068-70, paras. 291-295, 62 FR 16004 (Apr. 3, 1997).

FN76. See Letter to Amy Zoslov, Chief, Auctions and Industry Analysis Division, Wireless Telecommunications Bureau,
FCC, from A. Alvarez, Administrator, SBA (Dec. 2, 1998) (SBA Dec. 2, 1998 L etter).

FN77. Revision of Part 22 and Part 90 of the Commission's Rules to Facilitate Future Development of Paging Systems,
Memorandum Opinion and Order on Reconsideration and Third Report and Order, 14 FCC Rcd 10030, paras. 98-107
(1999).

FN78. Id. at 10085, para. 98.
FN79. “Trends in Telephone Service” at Table 5.3.
FN8O0. Id.

FN81. Public Notice, “Auction of Wireless Communications Services, Auction Notes and Filing Requirements for 128
WCS Licenses Scheduled for April 15, 1997,” DA 97-386, Feb. 21, 1997.

FN82. SBA Dec. 2, 1998 L etter.

FN83. 13 C.F.R. § 121.201, NAICS code 513322 (changed to 517212 in October 2002).
FN84. 1d.

FN85. “Trends in Telephone Service” at Table 5.3.

FN86. See Amendment of Parts 20 and 24 of the Commission's Rules -- Broadband PCS Competitive Bidding and the
Commercial Mobile Radio Service Spectrum Cap, WT Docket No. 96-59, Report and Order, 11 FCC Red 7824, 61 FR
33859 (July 1, 1996) (PCS Order); see also 47 C.F.R. § 24.720(b).

FN87. See PCS Order, 11 FCC Rcd 7824.

FN88. See, e.g., Implementation of Section 309(j) of the Communications Act -- Competitive Bidding, PP Docket No.
93-253, Fifth Report and Order, 9 FCC Rcd 5332, 59 FR 37566 (July 22, 1994).

FN89. FCC News, Broadband PCS, D, E and F Block Auction Closes, No. 71744 (rel. Jan. 14, 1997); see also Amend-
ment of the Commission's Rules Regarding Installment Payment Financing for Personal Communications Services (PCS)
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Licenses, WT Docket No. 97-82, Second Report and Order, 12 FCC Rcd 16436, 62 FR 55348 (Oct. 24, 1997).

FN90. Amendment of the Commission's Rules to Establish New Personal Communications Services, Narrowband PCS,
Docket No. ET 92-100, Docket No. PP 93-253, Second Report and Order and Second Further Notice of Proposed Rule-
making, 15 FCC Rcd 10456, 65 FR 35875 (June 6, 2000).

FN91. See SBA Dec. 2, 1998 L etter.
FN92. 13 C.F.R. § 121.201, NAICS code 513322 (changed to 517212 in October 2002).

FN93. U.S. Census Bureau, 1997 Economic Census, Subject Series: “Information,” Table 5, Employment Size of Firms
Subject to Federal Income Tax: 1997, NAICS code 513322 (issued October 2000).

FN94. Id. The census data do not provide a more precise estimate of the number of firms that have employment of 1,500
or fewer employees; the largest category provided is “ Firms with 1000 employees or more.”

FN95. See U.S. Census Bureau, 2002 Economic Census, Industry Series: “Information,” Table 2, Comparative Statistics
for the United States (1997 NAICS Basis): 2002 and 1997, NAICS code 513322 (issued Nov. 2004). The preliminary
dataindicate that the total number of “establishments” increased from 2,959 to 9,511. In this context, the number of es-
tablishmentsis aless helpful indicator of small business prevalence than is the number of “firms,” because the latter
number takes into account the concept of common ownership or control. The more helpful 2002 census data on firms, in-
cluding employment and receipts numbers, will be issued in late 2005.

FN96. 220 MHz Third Report and Order, 12 FCC Rcd 10943, 11068-70, paras. 291-295 (1997).
FN97. Id. at 11068, para. 291.

FNO98. See Letter to D. Phythyon, Chief, Wireless Telecommunications Bureau, Federal Communications Commission,
from A. Alvarez, Administrator, Small Business Administration (Jan. 6, 1998).

FN99. See generally Public Notice, “220 MHz Service Auction Closes,” 14 FCC Rcd 605 (1998).

FN100. See, e.g., Public Notice, “FCC Announces It is Prepared to Grant 654 Phase || 220 MHz Licenses After Final
Payment is Made,” 14 FCC Rcd 1085 (1999).

FN101. Public Notice, “Phase || 220 MHz Service Spectrum Auction Closes,” 14 FCC Rcd 11218 (1999).
FN102. 47 C.F.R. § 90.814(b)(1).

FN103. See Service Rules for the 746-764 MHz Bands, and Revisions to part 27 of the Commission's Rules, WT Docket
No. 99-168, Second Report and Order, 65 FR 17599 (Apr. 4, 2000).

FN104. See generally Public Notice, “220 MHz Service Auction Closes,” Report No. WT 98-36 (Oct. 23, 1998).
FN105. Public Notice, “700 MHz Guard Band Auction Closes,” DA 01-478 (rel. Feb. 22, 2001).
FN106. The serviceis defined in section 22.99 of the Commission's Rules, 47 C.F.R. § 22.99.

FN107. BETRS is defined in sections 22.757 and 22.759 of the Commission's Rules, 47 C.F.R. 88 22.757 and 22.759.
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FN108. 13 C.F.R. § 121.201, NAICS code 517212.

FN109. The serviceis defined in section 22.99 of the Commission's Rules, 47 C.F.R. § 22.99.
FN110. 13 C.F.R. § 121.201, NAICS codes 517212.

FN111. 13 C.F.R. 8 121.201, NAICS code 513322 (changed to 517212 in October 2002).

FN112. Amendment of the Commission's Rules Concerning Maritime Communications, PR Docket No. 92-257, Third Re-
port and Order and Memorandum Opinion and Order, 13 FCC Rcd 19853 (1998).

FN113. See 47 C.F.R. 88 101 et seq. (formerly, Part 21 of the Commission's Rules) for common carrier fixed microwave
services (except Multipoint Distribution Service).

FN114. Persons eligible under parts 80 and 90 of the Commission's Rules can use Private Operational-Fixed Microwave
services. See 47 C.F.R. Parts 80 and 90. Stations in this service are called operational-fixed to distinguish them from
common carrier and public fixed stations. Only the licensee may use the operational -fixed station, and only for commu-
nications related to the licensee's commercial, industrial, or safety operations.

FN115. Auxiliary Microwave Service is governed by Part 74 of Title 47 of the Commission's rules. See 47 C.F.R. Part
74. This service is available to licensees of broadcast stations and to broadcast and cable network entities. Broadcast aux-
iliary microwave stations are used for relaying broadcast television signals from the studio to the transmitter, or between
two points such as a main studio and an auxiliary studio. The service also includes mobile television pickups, which re-
lay signals from a remote location back to the studio.

FN116. 13 C.F.R. § 121.201, NAICS code 517212.

FN117. This service is governed by Subpart | of Part 22 of the Commission's rules. See 47 C.F.R. 88§ 22.1001-22.1037.
FN118. 13 C.F.R. § 121.201, NAICS code 513322 (changed to 517212 in October 2002).

FN119. Id.

FN120. See Amendment of the Commission's Rules Regarding the 37.0-38.6 GHz and 38.6-40.0 GHz Bands, ET Docket
No. 95-183, Report and Order, 63 Fed. Reg. 6079 (Feb. 6, 1998).

FN121. Id.

FN122. See Letter to Kathleen O'Brien Ham, Chief, Auctions and Industry Analysis Division, Wireless Telecommunica-
tions Bureau, FCC, from Aida Alvarez, Administrator, SBA (Feb. 4, 1998).

FN123. Amendment of Parts 1, 21 73, 74, and 101 of the Commission's Rules to Facilitate the Provision of Fixed and
Mobile Broadband Access, Educational and Other Advanced Services in the 2150-2162 and 2500-2690 MHz Bands, WT
Docket No. 03-66, RM-10586, Report and Order and Further Notice of Proposed Rulemaking, 19 FCC Rcd 14165
(2004).

FN124. Seeid.

FN125. 47 C.F.R. § 21.961(b)(1).
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FN126. 13 C.F.R. 8 121.201, NAICS code 513220 (changed to 517510 in October 2002).

FN127. U.S. Census Bureau, 1997 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization)”, Table 4, NAICS code 513220 (issued October 2000).

FN128. In addition, the term “small entity” within SBREFA applies to small organizations (nonprofits) and to small gov-
ernmental jurisdictions (cities, counties, towns, townships, villages, school districts, and special districts with popula-
tions of less than 50,000). 5 U.S.C. §8 601(4)-(6). We do not collect annual revenue data on ITFS licensees.

FN129. See Local Multipoint Distribution Service, Second Report and Order, 12 FCC Rcd 12545 (1997).
FN130. Id.
FN131. Seeid.

FN132. See Letter to Dan Phythyon, Chief, Wireless Telecommunications Bureau, FCC, from Aida Alvarez, Adminis-
trator, SBA (Jan. 6, 1998).

FN133. Implementation of Section 309(j) of the Communications Act -- Competitive Bidding, PP Docket No. 93-253,
Fourth Report and Order, 59 Fed. Reg. 24947 (May 13, 1994).

FN134. Amendment of Part 95 of the Commission's Rules to Provide Regulatory Flexibility in the 218-219 MHz Service,
WT Docket No. 98-169, Report and Order and Memorandum Opinion and Order, 64 Fed. Reg. 59656 (Nov. 3, 1999).

FN135. Amendment of Part 95 of the Commission's Rules to Provide Regulatory Flexibility in the 218-219 MHz Service,
WT Docket No. 98-169, Report and Order and Memorandum Opinion and Order, 64 Fed. Reg. 59656 (Nov. 3, 1999).

FN136. 13 C.F.R. § 121.201, NAICS code 513322 (changed to 517212 in October 2002).

FN137. U.S. Census Bureau, 1997 Economic Census, Subject Series: Information, “Employment Size of Firms Subject
to Federal Income Tax: 1997,” Table 5, NAICS code 513322 (issued Oct. 2000).

FN138. Id. The census data do not provide a more precise estimate of the number of firms that have employment of
1,500 or fewer employees, the largest category provided is “Firms with 1,000 employees or more.”

FN139. Teligent acquired the DEMS licenses of FirstMark, the only licensee other than TRW in the 24 GHz band whose
license has been modified to require relocation to the 24 GHz band.

FN140. Amendments to Parts 1,2, 87 and 101 of the Commission's Rules to License Fixed Services at 24 GHz, Report
and Order, 15 FCC Rcd 16934, 16967 (2000); see also 47 C.F.R. § 101.538(a)(2).

FN141. Amendments to Parts 1,2, 87 and 101 of the Commission's Rules to License Fixed Services at 24 GHz, Report
and Order, 15 FCC Rcd 16934, 16967 (2000); see also 47 C.F.R. § 101.538(a)(1).

FN142. See Letter to Margaret W. Wiener, Deputy Chief, Auctions and Industry Analysis Division, Wireless Telecom-
munications Bureau, FCC, from Gary M. Jackson, Assistant Administrator, SBA (July 28, 2000).

FN143. 13 C.F.R. § 121.201, North American Industry Classification System (NAICS) code 513220 (changed to 517510
in October 2002).
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FN144. U.S. Census Bureau, 1997 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization),” Table 4, NAICS code 513220 (issued October 2000).

FN145. 47 C.F.R. § 76.901(e). The Commission developed this definition based on its determination that a small cable
system operator is one with annual revenues of $100 million or less. Implementation of Sections of the 1992 Cable Act:
Rate Regulation, Sixth Report and Order and Eleventh Order on Reconsideration, 10 FCC Rcd 7393 (1995), 60 FR
10534 (Feb. 27, 1995).

FN146. Paul Kagan Associates, Inc., Cable TV Investor, February 29, 1996 (based on figures for December 30, 1995).
FN147. 47 U.S.C. § 543(m)(2).

FN148. See FCC Announces New Subscriber Count for the Definition of Small Cable Operator, Public Notice DA
01-158 (Jan. 24, 2001).

FN149. 47 C.F.R. § 76.901(f).

FN150. See FCC Announces New Subscriber Count for the Definition of Small Cable Operators, Public Notice, DA
01-0158 (rel. Jan. 24, 2001).

FN151. The Commission does receive such information on a case-by-case basis if a cable operator appeals alocal fran-
chise authority's finding that the operator does not qualify as a small cable operator pursuant to 8 76.901(f) of the Com-
mission's rules. See 47 C.F.R. § 76.909(b).

FN152. See 47 U.S.C. § 573.
FN153. 13 C.F.R. 8 121.201, NAICS code 513220 (changed to 517510 in October 2002).
FN154. See <http://www.fcc.gov/csb/ovs/csovscer.html> (current as of March 2002).

FN155. U.S. Census Bureau, “2002 NAICS Definitions: 518111 Internet Service Providers’ (Feb. 2004)
<WWW.CENSUS.gov>.

FN156. 13 C.F.R. § 121.201, NAICS code 518111 (changed from previous code 514191, “On-Line Information Ser-
vices,” in Oct. 2002).

FN157. U.S. Census Bureau, 1997 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization),” Table 4, NAICS code 514191 (issued Oct. 2000).

FN158. See U.S. Census Bureau, 2002 Economic Census, Industry Series: “Information,” Table 2, Comparative Statistics
for the United States (1997 NAICS Basis): 2002 and 1997, NAICS code 514191 (issued Nov. 2004). The preliminary
data indicate that the total number of “establishments” increased from 4,165 to 4,394. In this context, the number of es-
tablishmentsis aless helpful indicator of small business prevalence than is the number of “firms,” because the latter
number takes into account the concept of common ownership or control. The more helpful 2002 census data on firms, in-
cluding employment and receipts numbers, will be issued in late 2005.

FN159. U.S. Census Bureau, “2002 NAICS Definitions: 518112 Web Search Portals” (Feb. 2004) <www.census.gov>.

FN160. 13 C.F.R. § 121.201, NAICS code 518112 (changed from 514199 in Oct. 2002).
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FN161. U.S. Census Bureau, 1997 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization),” Table 4, NAICS code 514199 (issued Oct. 2000). This category was created
for the 2002 Economic Census by taking a portion of the superseded 1997 category, “All Other Information Services,”
NAICS code 514199. The data cited in the text above are derived from the superseded category.

FN162. U.S. Census Bureau, “2002 NAICS Definitions: 518210 Data Processing, Hosting, and Related Services’ (Feb.
2004) <www.census.gov>.

FN163. 13 C.F.R. § 121.201, NAICS code 518210 (changed from 514210 in Oct. 2002).

FN164. U.S. Census Bureau, 1997 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization),” Table 4, NAICS code 514210 (issued Oct. 2000).

FN165. U.S. Census Bureau, “2002 NAICS Definitions: 519190 All Other Information Services’ (Feb. 2004)
<WWW.CEeNsus.gov>.

FN166. 13 C.F.R. § 121.201, NAICS code 519190 (changed from 514199 in Oct. 2002).

FN167. U.S. Census Bureau, 1997 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization),” Table 4, NAICS code 514199 (issued Oct. 2000). This category was created
for the 2002 Economic Census by taking a portion of the superseded 1997 category, “All Other Information Services,”
NAICS code 514199. The data cited in the text above are derived from the superseded category.

FN168. U.S. Census Bureau, “2002 NAICS Definitions: 516110 Internet Publishing and Broadcasting” (Feb. 2004)
<WWW.CEeNsUs.gov>.

FN169. 13 C.F.R. § 121.201, NAICS code 516110 (derived from 514199 and other 1997 codes).

FN170. U.S. Census Bureau, 1997 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization),” Table 4, NAICS code 514199 (issued Oct. 2000). This category was created
for the 2002 Economic Census by taking portions of numerous 1997 categories.

FN171. 13 C.F.R. § 121.201, NAICS codes 511210, 541511, and 541519.

FN172. U.S. Census Bureau, 1997 Economic Census, Subject Series: Information, “Establishment and Firm Size
(Including Legal Form of Organization),” Table 4, NAICS code 511210 (issued Oct. 2000).

FN173. U.S. Census Bureau, 1997 Economic Census, Subject Series: Professional, Scientific, and Technical Services,
“Establishment and Firm Size (Including Legal Form of Organization),” Table 4a, NAICS code 541511 (issued Oct.
2000).

FN174. U.S. Census Bureau, 1997 Economic Census, Subject Series: Professional, Scientific, and Technical Services,
“Establishment and Firm Size (Including Legal Form of Organization),” Table 4a, NAICS code 541519 (issued Oct.
2000).

FN175. Office of Management and Budget, North American Industry Classification System 308-09 (1997) (NAICS code
334220).

FN176. 13 C.F.R. § 121.201, NAICS code 334220.
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FN177. The number of “establishments’ is aless helpful indicator of small business prevalence in this context than
would be the number of “firms” or “companies,” because the latter take into account the concept of common ownership
or control. Any single physical location for an entity is an establishment, even though that location may be owned by a
different establishment. Thus, the numbers given may reflect inflated numbers of businesses in this category, including
the numbers of small businesses. In this category, the Census breaks-out data for firms or companies only to give the
total number of such entities for 1997, which were 1,089.

FN178. U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Industry Statistics by Employ-
ment Size,” Table 4, NAICS code 334220 (issued Aug. 1999).

FN179. Id. at Table 5.

FN180. Office of Management and Budget, North American Industry Classification System 308 (1997) (NAICS code
334210).

FN181. Id.
FN182. 13 C.F.R. § 121.201, NAICS code 334210.

FN183. U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Telephone Apparatus Manufac-
turing,” Table 4, NAICS code 334210 (issued Sept. 1999).

FN184. Office of Management and Budget, North American Industry Classification System 306 (1997) (NAICS code
334111).

FN185. 13 C.F.R. § 121.201, NAICS code 334111.

FN186. U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Electronic Computer Manufac-
turing,” Table 4, NAICS code 334111 (issued Aug. 1999).

FN187. Office of Management and Budget, North American Industry Classification System 307 (1997) (NAICS code
334113).

FN188. 13 C.F.R. § 121.201, NAICS code 334113.

FN189. U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Computer Terminal Manufactur-
ing,” Table 4, NAICS code 334113 (issued Aug. 1999).

FN190. Office of Management and Budget, North American Industry Classification System 307-08 (1997) (NAICS code
334119).

FN191. 13 C.F.R. § 121.201, NAICS code 334119.

FN192. U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Other Computer Peripheral
Equipment Manufacturing,” Table 4, NAICS code 334119 (issued Aug. 1999).

FN193. Office of Management and Budget, North American Industry Classification System 330 (1997) (NAICS code
335921).

© 2008 Thonmson Reuters/West. No daimto Oig. US Gov. Wrks.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=13CFRS121.201&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=13CFRS121.201&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=13CFRS121.201&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=13CFRS121.201&FindType=L

20 F.C.C.R. 14853, 20 FCC Rcd. 14853, 36 Communications Reg. (P& F) 944, Page 151
2005 WL 2347773 (F.C.C)

FN194. 13 C.F.R. § 121.201, NAICS code 335921.

FN195. U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Fiber Optic Cable Manufactur-
ing,” Table 4, NAICS code 335921 (issued Nov. 1999).

FN196. Office of Management and Budget, North American Industry Classification System 331 (1997) (NAICS code
335929).

FN197. 13 C.F.R. § 121.201, NAICS code 335929.

FN198. U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “ Other Communication and En-
ergy Wire Manufacturing,” Table 4, NAICS code 335929 (issued Nov. 1999).

FN199. U.S. Census Bureau, “2002 NAICS Definitions: 334310 Audio and Video Equipment Manufacturing” (Feb.
2004) <www.census.gov>.

FN200. 13 C.F.R. § 121.201, NAICS code 334310.

FN201. U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Audio and Video Equipment
Manufacturing,” Table 4, NAICS code 334310 (issued Aug. 1999).

FN202. U.S. Census Bureau, “2002 NAICS Definitions: 334411 Electron Tube Manufacturing” (Feb. 2004)
<WWW.CENSUS.gov>.

FN203. 13 C.F.R. § 121.201, NAICS code 334411.

FN204. U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Electron Tube Manufacturing,”
Table 4, NAICS code 334411 (issued July 1999).

FN205. U.S. Census Bureau, “2002 NAICS Definitions: 334412 Bare Printed Circuit Board Manufacturing” (Feb. 2004)
<WWW.CENSUS.gov>.

FN206. 13 C.F.R. § 121.201, NAICS code 334412.

FN207. U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Bare Printed Circuit Board Man-
ufacturing,” Table 4, NAICS code 334412 (issued Aug. 1999).

FN208. U.S. Census Bureau, “2002 NAICS Definitions: 334413 Semiconductor and Related Device Manufacturing”
(Feb. 2004) <www.census.gov>.

FN209. 13 C.F.R. § 121.201, NAICS code 334413.

FN210. U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “ Semiconductor and Related
Device Manufacturing,” Table 4, NAICS code 334413 (issued July 1999).

FN211. U.S. Census Bureau, “2002 NAICS Definitions: 334414 Electronic Capacitor Manufacturing” (Feb. 2004)
<WWW.CENSUS.gov>.

FN212. 13 C.F.R. § 121.201, NAICS code 334414.
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FN213. U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Electronic Capacitor Manufactur-
ing,” Table 4, NAICS code 334414 (issued July 1999).

FN214. U.S. Census Bureau, “2002 NAICS Definitions: 334415 Electronic Resistor Manufacturing” (Feb. 2004)
<WWW.CEeNsus.gov>.

FN215. 13 C.F.R. § 121.201, NAICS code 334415.

FN216. U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Electronic Resistor Manufactur-
ing,” Table 4, NAICS code 334415 (issued Aug. 1999).

FN217. U.S. Census Bureau, “2002 NAICS Definitions: 334416 Electronic Coil, Transformer, and Other |nductor Manu-
facturing” (Feb. 2004) <www.census.gov>.

FN218. 13 C.F.R. § 121.201, NAICS code 334416.

FN219. U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Electronic Coil, Transformer, and
Other Inductor Manufacturing,” Table 4, NAICS code 334416 (issued Aug. 1999).

FN220. U.S. Census Bureau, “2002 NAICS Definitions: 334417 Electronic Connector Manufacturing” (Feb. 2004)
<WWW.CEeNsUS.gov>.

FN221. 13 C.F.R. § 121.201, NAICS code 334417.

FN222. U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “ Electronic Connector Manufac-
turing,” Table 4, NAICS code 334417 (issued July 1999).

FN223. U.S. Census Bureau, “2002 NAICS Definitions: 334418 Printed Circuit Assembly (Electronic Assembly) Manu-
facturing” (Feb. 2004) <www.census.gov>.

FN224. 13 C.F.R. § 121.201, NAICS code 334418.

FN225. U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Printed Circuit Assembly
(Electronic Assembly) Manufacturing,” Table 4, NAICS code 334418 (issued Sept. 1999).

FN226. U.S. Census Bureau, “2002 NAICS Definitions: 334419 Other Electronic Component Manufacturing” (Feb.
2004) <www.census.gov>.

FN227. 13 C.F.R. § 121.201, NAICS code 334419.

FN228. U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Other Electronic Component
Manufacturing,” Table 4, NAICS code 334419 (issued Aug. 1999).

FN229. U.S. Census Bureau, “2002 NAICS Definitions: 334112 Computer Storage Device Manufacturing” (Feb. 2004)
<WWW.CEeNsUS.gov>.

FN230. 13 C.F.R. § 121.201, NAICS code 334112.

FN231. U.S. Census Bureau, 1997 Economic Census, Industry Series: Manufacturing, “Computer Storage Device Manu-
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facturing,” Table 4, NAICS code 334112 (issued July 1999).
FN232. 5 U.S.C. § 603(cC).
FN233. See supra Notice at para. 149.
FN234. Seeid. at para. 149.
FN235. Seeid. at para. 149.
FN236. Seeid. at para. 151.
FN237. Seeid. at para. 151.
FN238. Seeid. at para. 153.
FN239. Seeid. at para. 153.
FN240. Seeid. at para. 154.
FN241. Seeid. at para. 155.
FN242. Seeid. at para. 156.
FN243. Seeid. at para. 157.
FN244. Seeid. at para. 157.
FN245. Seeid. at para. 147.
FN246. Seeid. at para. 147.
FN247. Seeid. at para. 147.
FN248. Seeid. at para. 158.
*14975 STATEMENT OF CHAIRMAN KEVIN J. MARTIN

Re: Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, Universal Service Obliga-
tions of Broadband Providers (CC Docket No. 02-33), Review of Regulatory Requirements for Incumbent LEC Broad-
band Telecommunications Services (CC Docket No. 01-337), Computer 111 Further Remand Proceedings. Bell Operating
Company Provision of Enhanced Services; 1998 Biennial Regulatory Review -- Review of Computer 11 and ONA Safe-
guards and Requirements (CC Docket Nos. 95-20, 98-10), Conditional Petition of the Verizon Telephone Companies for
Forbearance Under 47 U.S.C. § 160(c) with Regard to Broadband Services Provided Via Fiber to the Premises; Petition
of the Verizon Telephone Companies for Declaratory Ruling or, Alternatively, for Interim Waiver with Regard to Broad-
band Services Provided Via Fiber to the Premises (WC Docket No. 04-242), Consumer Protection in the Broadband Era
(WC Docket No. 05-271)

The Order that we adopt today is a momentous one. It ends the regulatory inequities that currently exist between cable
and telephone companies in their provision of broadband Internet services. As| have said on numerous occasions, level-
ing the playing field between these providers has been one of my highest priorities. With this Order, wireline broadband
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Internet access providers, like cable modem service providers, will be considered information service providers and will
no longer be compelled by regulation to unbundle and separately tariff the underlying transmission component of their
Internet access service.

Most importantly, however, the actions we take in this Order are an explicit recognition that the telecommunications
marketplace that exists today is vastly different from the one governed by regulators over 30 years ago. The Computer
Inquiry requirements that were adopted several decades ago were based on the assumption that, without the imposition of
strict regulation, telephone companies would be able to exert considerable market power over unaffiliated entities in the
provision of information services. To the extent that this assumption was true at the time, it is no longer true in today's
broadband market.

As the item recognizes, the broadband Internet access market today is characterized by multiple platforms that are vigor-
ously competing for customers. Such changed market conditions require, as the Supreme Court in the Brand X decision
phrased it, a“fresh analysis.” | am pleased that the Commission so quickly undertook this analysis, and, in so doing, re-
moved legacy regulation that applied to only one of the platform providers -- the telephone companies.

Broadband deployment is vitally important to our nation as new, advanced services hold the promise of unprecedented
business, educational, and healthcare opportunities for all Americans. Perpetuating the application of outdated regula-
tions on only one set of Internet access providers inhibits infrastructure investment, innovation, and competition gener-
aly.

In taking these actions, we recognize that change is never easy. Nor can it be effectuated overnight. ISPs currently rely
on the transmission offerings that the telephone companies have been compelled by regulation to make available. Such a
transition is vital to the continuity of service for thousands of customers. To this end, we require the telephone companies
to make their current transmission offerings available for one year from the effective date of this Order.

Similarly, we cannot permit the telephone companies to immediately cease contributing to the universal service fund on
the portion of revenues derived from these tariffed Internet access offerings. We must ensure the stability of the fund.
Accordingly, we require telephone companies to continue * 14976 contributing to the universal service fund on their In-
ternet access services based on their current contribution levels for 270 days following the effective date of the Order or
until we adopt new contribution rules, whichever comes first. Either way, the Commission will act diligently to ensure
that there will be no adverse impact to the fund as a result of the holdings today.

Although we are confronting a changed marketplace, government will continue to have arole in this dynamic, new
broadband marketplace. Together with our state colleagues, the Commission must vigilantly ensure that law enforcement
and consumer protection needs continue to be met. To accomplish this, we adopt a Notice of Proposed Rulemaking seek-
ing comment on the extent to which we need to develop a consumer protection framework that applies to all broadband
Internet access platform providers, regardless of the underlying technology.

We also adopt today a vitally important companion item that confirms that facilities-based Internet access providers (as
well as interconnection VolP providers) are subject to the requirements of CALEA. Law enforcement agencies must have
the ability to conduct electronic surveillance over broadband technol ogies.

The Commission also adopts today a Policy Statement that reflects each Commissioner's core beliefs about certain rights
all consumers of broadband Internet access should have. Competition has ensured consumers have had these rights to
date, and | remain confident that it will continue to do so.
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| believe that, with the actions we take today, consumers will reap the benefits of increased Internet access competition
and enjoy innovative high-speed services at lower prices. There is, however, more to do to stimulate infrastructure in-
vestment, broadband deployment, and competition in the broadband market. We intend to tackle these challenges in the
upcoming months.

Finally, I want to thank my colleagues for their perseverance and commitment to work together to adopt this item today.
It is an honor and a privilege to serve with such dedicated and capable public servants.

*14977 STATEMENT OF COMMISSIONER KATHLEEN Q. ABERNATHY

Re: Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, Universal Service Obliga-
tions of Broadband Providers (CC Docket No. 02-33), Review of Regulatory Requirements for Incumbent LEC Broad-
band Telecommunications Services (CC Docket No. 01-337), Computer 111 Further Remand Proceedings: Bell Operating
Company Provision of Enhanced Services; 1998 Biennial Regulatory Review -- Review of Computer |11 and ONA Safe-
guards and Requirements (CC Docket Nos. 95-20, 98-10), Conditional Petition of the Verizon Telephone Companies for
Forbearance Under 47 U.S.C. § 160(c) with Regard to Broadband Services Provided Via Fiber to the Premises; Petition
of the Verizon Telephone Companies for Declaratory Ruling or, Alternatively, for Interim Waiver with Regard to Broad-
band Services Provided Via Fiber to the Premises (WC Docket No. 04-242), Consumer Protection in the Broadband Era
(WC Docket No. 05-271)

Three and a half years ago, my colleagues and | made a promise to the American people: we promised that efforts to de-
ploy twenty-first century broadband technologies for public use would not be crushed by the weight of 1930s-era regula-
tions. To that end, we initiated a series of proceedings designed to reevaluate the role of traditional common carrier regu-
lations in the blossoming market for broadband Internet access services.

We quickly determined that cable modem services should be free from the heavy burdens of Title |1 regulation. That de-
termination was soon subject to legal challenge, and the resulting litigation effectively prevented action with regard to
similar services provided over wireline facilities. In June's NCTA v. Brand X decision, the Supreme Court brought that
period of uncertainty to a close, validating the Commission's authority to classify a broadband Internet access service as a
Title I information service.

Today, with the benefit of the Court's guidance, we extend similar relief to providers of wireline broadband Internet ac-
cess. Specifically, we clarify that wireline broadband I nternet access services -- like the cable modem services at issue in
Brand X -- are “information services,” and thus not automatically subject to the full range of Title Il requirements de-
signed for a narrowband, analog, one-wire world. We also lift the so-called “Computer Inquiry” requirements, which
were crafted to prevent companies that exercised substantial market power in the provision of telecommunications from
leveraging that dominance into the provision of enhanced services. Requirements such as these were never meant to ap-
ply in a competitive, multi-platform communications market such as the market for high-speed Internet access services.

And let there be no doubt: competition among broadband providers is flourishing. The Commission’'s most recent statist-
ics show that over 80 percent of zip codesin America are served by two or more high-speed providers, about two-thirds
are served by three or more, and over half are served by four or more. Moreover, | fully expect that providers taking ad-
vantage of new platforms will soon offer consumers even more choices in even more areas. Over 1.2 million high-speed
linesin service today use wireless, satellite, fiber-optic, and powerline technologies; that number is poised to rise dramat-
ically in the very near future. The result of such competition will be better and better services at lower and lower prices,
with offerings designed to match customers' needs rather than regulators' preferences.

Today's decision is not, however, the end of the story. Wireline broadband providers are not subject to Title Il or to the
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Computer Inquiry requirements, but that does not mean that they are immune from all regulatory requirements. When the
Commission first issued its tentative conclusion that these services were outside the scope of Title 11, | emphasized my
commitment to preserving any specific * 14978 regulatory requirements that are necessary for the furtherance of critical
policy objectives. In June, the Brand X majority made clear that the Commission retains the prerogative to exercise its
Title | “ancillary jurisdiction” to do just that. The Commission has already made clear its intention to ensure access to
emergency services as Americans transition to packet-switched communications technologies, irrespective of how those
services are classified under the Communications Act. Aswe make clear in today's Notice, we will now turn our attention
to other “social policy” requirements, such as those involving disability access, slamming, and consumer privacy. Where
action is warranted, we will act.

Thereis still work to be done as we endeavor to establish a new, minimally regulated framework for the digital era. But
however we address the issues that remain before us, | expect that our decision today will spur future investment in
broadband infrastructure and provide the flexibility to which companies in a competitive market and their customers are
entitled.

In short, | am confident that today's Order does much to fulfill our promise to the American people, and | am happy to
support thisitem.

*14979 STATEMENT OF COMMISSIONER MICHAEL J. COPPS, CONCURRING

Re: In the Matter of Appropriate Framework for Broadband Access to the Internet over Wireline Facilities; Universal
Service Obligations of Broadband Providers; Review of Regulatory Requirements for Incumbent LEC Broadband Tele-
communications Services; Computer |11 Further Remand Proceedings: Bell Operating Company Provision of Enhanced
Services; 1998 Biennial Regulatory Review--Review of Computer 111 and ONA Safeguards and Requirements; Condition-
al Petition of the Verizon Telephone Companies for Forbearance Under 47 U.S.C. 8§ 160(c) with Regard to Broadband
Services Provided via Fiber to the Premises; Petition of the Verizon Telephone Companies for Declaratory Ruling or, Al-
ternatively, for Interim Waiver with Regard to Broadband Services Provided via Fiber to the Premises; Consumer Pro-
tection in the Broadband Era, Report and Order and Notice of Proposed Rulemaking (CC Docket Nos. 02-33, 01-337,
95-20, 98-10, WC Docket No. 04-242)

My goal as a Commissioner has always been to advance the public interest as far as| can with the tools at my disposal at
the time. | objected strenuously to our original reclassification of cable modem and our tentative reclassification of wire-
line broadband. But the Supreme Court has fundamentally changed the legal landscape. | personally find the jurispru-
dence of Justice Scalia far more persuasive than that of the Court majority, and | agree wholeheartedly with Justice
Scalia's observation that the previous Commission chose to achieve its objectives “through an implausible reading of the
statute, and has thus exceeded the authority given it by Congress.”

But neither Justice Scalia's opinion nor my personal reading will guide the Commission's approach going forward. The
handwriting is on the wall. DSL will be reclassified, either now or soon from now, whether | agree or not. Thisis not a
situation of my making or my preference, and | believe that it does not inure to the benefit of thisinstitution or to con-
sumers across the land. But when fundamental responsibilities like homeland security, universal service, disabilities ac-
cess, enterprise competition, and Internet discrimination protections are on the chopping block, | feel compelled to work
hard and be creative to advance the public interest rather than throwing up my hands. | therefore will concur in this pro-
ceeding to protect our ability to meet these core responsibilities.

Aswe enter the world of Title| today, we all know what the FCC's goals must be. Among other things, we must continue
to protect homeland security. We must meet our universal service responsibilities. We must maintain disabilities access.
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We must protect fledgling competition. And we must state clearly that innovators, technology companies, and consumers
will not face unfair discrimination on the Internet by network providers.

Our ability to advance these critical goals should progress as we advance to broadband. They should not shrink as we
fiddle with legalisms and parse definitions. Thisitem is not an exercise in hairsplitting about telecommunications ser-
vices and information services. It is about how we promote the deployment of advanced communications while still stay-
ing true to our core values. Nonetheless, in recent years this Commission has irresponsibly reclassified services without
addressing the larger implications of its decisions.

Today we begin to face up to this shortfall. The Order isfar from ideal. But our actions today * 14980 are infinitely better
than they otherwise might have been because of the intensive discussions we have had among the Commissioners. We
have avoided the unacceptabl e scenario of reclassifying DSL and then punting all of the critical responsibilities listed
above to some uncertain future deliberation. | could not have been party to that approach. But in the end, we moved away
from that and made progress on numerous important statutory obligations:
» Homeland Security: We ensure that law enforcement officials will have the tools that they need to protect our coun-
try through the Communications Assistance for Law Enforcement Act and the National Security Emergency Pre-
paredness Telecommunications Service Priority System.
* Universal Service: In addition, we ensure the stability of the universal service contribution base until the Commis-
sion agrees on a path forward. Universal serviceis critical to the Nation and critical to Congress. It is one of the pil-
lars upon which the Communications Act is built, and | would never be party to this agency abandoning this program
and the millions of Americans who depend on it. Absent the Brand X decision, we would have more with which to
work, but in order to shield the program in this specific item we put in place a nine-month stay on any changes to
DSL universal service responsibilities, unless the full Commission agrees on a new system before that time. If we do
not do so within nine months the Order states that: “the Commission will take whatever action is necessary to pre-
serve existing funding levels, including extending the [ nine-month] period discussed above or expanding the contri-
bution base” (emphasis added). That is afirm and strong commitment from the Chairman and Commissioners that at
the end of this period the program will be protected. We do not often commit to “take whatever action is necessary”
and the promise that we will even expand the base if needed is a major achievement. | will continue to fight to keep
rural America connected.
* Disabilities: But we had to protect more than homeland security and universal service. We had to craft protections
for Americans with disabilities. | know this much: The disabilities communities did not fight for so many years to
obtain “functional equivalency” and equal access to technology only to have their hard-won victories stolen by some
regulatory sleight of hand. So | fought to ensure that the item guarantees accessible technologies for the 54 million
Americans with disabilities.
» Competition: We also take significant action to protect competition. We ensure access to facilities and interconnec-
tion so that small and medium businesses can continue to enjoy the lower prices and increased choices that competi-
tion brings.
* Internet Openness: And critically, for the first time ever, the Commission has adopted a policy statement with prin-
ciples that will guide our effort to preserve and promote the openness that makes the Internet so great.

| am especially pleased at my colleagues' adoption of this Statement of Policy on Internet openness. This is something |
have been advocating for nearly two years. This Statement lays out a path forward under which the Commission will pro-
tect network neutrality so that the Internet remains a vibrant, open place where new technologies, business innovation
and competition can flourish. We need awatchful eye to ensure that network providers do not become Internet gatekeep-
ers, with the ability to dictate who can use the Internet and for what purpose. Consumers do not want to be told that they
cannot use their DSL line for Vol P, for streaming video, to access a particular news website, or to play on a particular
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company's game machine. While | would have preferred a rule that we could use to bring enforcement action, thisis a
critical step. And with violations of our policy, | will take the next step and push for Commission action. A line has been
drawn in the sand. | am particularly appreciative of the * 14981 Chairman's support of thisitem.

| also want to note that the Supreme Court's Brand X decision makes it clear that the Commission's ancillary authority
can accommodate our work on homeland security, universal service, disabilities access, competition, and Internet dis-
crimination protections--and more. But we have a ways to go. Today, in addition to our Order, we release a Notice of
Proposed Rulemaking on consumer protection in the broadband era. | would have much preferred positive action on this
now, but we at least put these issues squarely on the table and now we have a proceeding to deal with them. | believe that
a combination of a strong record, good wide stakeholder input and Commission sensitivity to the priority Congress
places on consumer issues can preserve such protections as privacy, truth-in-billing, and other safeguards for the commu-
nications tools our citizens rely upon no matter how they may be classified. Hard-won consumer protections must never
be allowed to erode simply because we change the classification of the tools people rely upon to communicate with one
another. So | think we come out here with a framework for consumer protection in a digital world--a framework accom-
modating and encouraging the expertise and authority that reside in our state public service commission counterparts. |
look forward to the record that develops and to working with my colleagues and all stakeholders so that we can move
ahead without further delay.

Let me sum up by reminding the Commission that we are saying today that we take the dramatic step of reclassifying
DSL in order to spur broadband deployment and to help consumers. | want us to test that proposition ayear from now. If
by next year consumers have more broadband options, lower prices, higher speeds and better services, maybe this pro-
position holds true. If our broadband take-rate reverses course and the United States begins to climb up the ladder of
broadband penetration rather than falling further behind so many other nations, then we'll have something to crow about.
If we get no complaints about higher bills, loss of privacy and diminished access for the disability communities, we can
take abow. And critically, if we make progress on public safety and homeland security, we can be proud of our actions.
So | hope next year the Commission will put its money where its mouth is and check to seeif its theory yields real world
results for American consumers. And if it doesn't achieve these results, | hope we'll admit it. | plan to keep tabs.

In closing, | want to thank Chairman Martin for not only permitting, but encouraging, open and genuine Commission dia-
logue on these difficult issues. | want to thank him, and Commissioners Adelstein and Abernathy, for their contributions
to making this a better item. The Bureau toiled mightily with this proceeding and we are indebted to their diligence, hard
work and creative thought all along the way. Our personal staffs performed with distinction. And | would be both un-
grateful and remissif | did not recognize the extraordinary--indeed, often heroic--exertions of my Legal Advisor Jessica
Rosenworcel for helping all of us navigate these perilous waters and arrive at somewhat more tranquil shores.

*14982 STATEMENT OF COMMISSIONER JONATHAN S. ADELSTEIN CONCURRING IN FCC 05-150, AP-
PROVING IN FCC 05-153

Re: Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, Universal Service Obliga-
tions of Broadband Providers (CC Docket No. 02-33), Review of Regulatory Requirements for Incumbent LEC Broad-
band Telecommunications Services (CC Docket No. 01-337), Computer |11 Further Remand Proceedings. Bell Operating
Company Provision of Enhanced Services; 1998 Biennial Regulatory Review -- Review of Computer |11 and ONA Safe-
guards and Requirements (CC Docket Nos. 95-20, 98-10), Conditional Petition of the Verizon Telephone Companies for
Forbearance Under 47 U.S.C. § 160(c) with Regard to Broadband Services Provided Via Fiber to the Premises; Petition
of the Verizon Telephone Companies for Declaratory Ruling or, Alternatively, for Interim Waiver with Regard to Broad-
band Services Provided Via Fiber to the Premises (WC Docket No. 04-242), Consumer Protection in the Broadband Era
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(WC Docket No. 05-271) (Concurring)
Re: Communications Assistance for Law Enforcement Act and Broadband Access and Services First Report and Order
and Further Notice of Proposed Rulemaking (ET Docket No. 04-295, RM-10865) (Approving)

**79 The items before us are areal tribute to the consensus building dedication of Chairman Kevin Martin and all of my
colleagues. It took extraordinary efforts by all of us because the stakes are so high, the consequences so far reaching, and
the concerns so acute. And we did all of thiswork in an incredibly compressed time-frame.

Today, we implement the Supreme Court's guidance in the Brand X decision and embark on a new but uncharted path in
its treatment of wireline broadband Internet access services, the high-speed DSL and fiber-to-the-home connections.
These technol ogies are revolutionizing the way that consumers connect, learn, work, and socialize through the Internet.
With the Broadband Reclassification Order and NPRM, we move toward a measured and technology-neutral approach to
broadband regulation. Critical aspects of the reclassification approach, however, give me considerable pause.

Indeed, were the pen solely in my hand, these are not the precise items | would have drafted or the procedural framework
I would have chosen. In the wake of the Supreme Court decision, however, this reclassification was inevitable.
Moreover, the Broadband Reclassification Order reflects meaningful compromise by each of my colleagues, and | appre-
ciate the efforts to address many of my concerns about issues including the stability of the universal service fund, access
for persons with disabilities, and the ability of competitive carriers to access essential input facilities. What we've done
here is ensure it was done in a fashion that protects, or holds the promise of addressing, many critical policy goals that
Congress and the Commission have long held as fundamental to a “rapid, efficient, Nation-wide, and world-wide wire
and radio communication service.”

Aswe move to this less-regul ated framework, I'm pleased that we take up the Supreme Court's invitation to use our Title
I ancillary jurisdiction to address critical policy issues. Commissioner Copps and | have worked hard to address or lay
the groundwork for addressing many important consumer and public policy concerns, and | appreciate Chairman Martin
and Commissioner Abernathy's willingness to engage in a constructive discussion about a technol ogy-neutral framework
for policy in the broadband age. I'm particularly pleased that recent changes to the Broadband Reclassification Order reit-
erate our commitment to access for persons with disabilities and consumer protection, and provide for meaningful provi-
sions to address the needs of carriers serving Rural America. I'm also pleased that we adopt a * 14983 companion Order
applying the Communications Assistance for Law Enforcement Act (CALEA) to facilities-based broadband Internet ac-
cess providers and providers of interconnected Vol P services. Finally, we adopt concurrently a companion Policy State-
ment that articul ates a core set of principles for consumers' access to broadband and the Internet. Collectively, these pro-
visions are essential for my support of thisitem.

**80 We undertake these proceedings against the backdrop of the Brand X decision, in which the Supreme Court upheld
the FCC's earlier determination that cable modem broadband services may be classified as information services, rather
than as traditional telecommunications services. By doing so, the FCC defined these cable broadband services out of
Title 11 of the Act, which applies to common carrier offerings. | was not at the Commission when this reclassification ap-
proach was first proposed, but the approach has always given me some grounds for real concern. By reclassifying broad-
band services outside of the existing Title Il framework, the Commission steps away from some of the core legal protec-
tions and grounding afforded by Congress. This approach also gave a significant and articulate minority of the Supreme
Court grounds for questioning whether the Commission had fundamentally misinterpreted the Communications Act. But,
my reservations notwithstanding, the Supreme Court majority upheld the reclassification and we must respond to this
changed landscape.
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In fact, there is much to be said for a measured regulatory approach for broadband services. The applications that can
ride over broadband services are bringing increased educational, economic, health, and social opportunities for con-
sumers. I'm increasingly convinced that our global economic success will also be shaped by our commitment to ubiquit-
ous advanced communications networks. Our challenge is to create an environment in which providers can invest in their
networks and compete, application and content providers can innovate and reach consumers, and we can all maintain the
core policy goals that we've worked hard to achieve.

The Broadband Reclassification Order acknowledges that the marketplace and technology of today's broadband Internet
access services are markedly different from those that existed three decades ago, when most of the Computer Inquiries
requirements were first adopted. Although we adopt this new regulatory approach with the blessing of the Supreme
Court, many of the implications for consumers are largely yet undefined. To some degree, we ask consumers to take a
leap of faith based on our predictive judgment about the development of competition in an emerging and very fluid
broadband marketplace.

It remains unclear whether the approach we have taken thus far has been a success. Not all consumers have a choice
between aff ordable broadband providers, and Americans continue to pay relatively high prices for relatively limited
bandwidth. As we move forward, | am pleased that the Commission adopts a one-year transition for independent 1SPs
and encourages parties to engage in prompt negotiations to facilitate the transition process. While thisis helpful, we have
alot more work to do to establish a coherent national broadband policy that signifies the level of commitment we need as
a nation to speed the deployment of affordable broadband services to all Americans. So we will have to monitor closely
the development of the broadband market and the effectiveness of this approach. If results don't improve, | hope we will
reconsider what measures are needed to spur the level of competition necessary to lower prices and improve services for
consumers.

**81 A critical aspect of our decision to eliminate existing access requirement for | SPs is the Commission's adoption of a
companion Policy Statement that articulates a core set of principles for consumers' access to broadband and the Internet.
These principles are designed to ensure that consumers will always enjoy the full benefits of the Internet. | am also
pleased that these principles, which will inform the Commission's future broadband and Internet-related policymaking,
will apply across the range * 14984 of broadband technologies. | commend in particular my colleague, Commissioner
Copps, for his attention to thisissue.

| am also pleased that changes were made to the Broadband Reclassification Order that affirm our authority under Title |
to ensure access for those with disabilities. Through sections 225 and 255 of the Act, Congress codified important prin-
ciples that have ensured access to functionally-equivalent services for persons with disabilities. Millions of Americans
with disabilities can benefit from widely-available and accessible broadband services. Indeed, at last month's open meet-
ing, the Commission recognized the importance of broadband services to persons with disabilities, and celebrated the
15th anniversary of the Americans with Disabilities Act (ADA), by adopting a series of orders that improved the quality
of and access to important communications services for the deaf and hard of hearing community. | strongly believe that
we must not relegate the ADA's important protections to the world of narrowband telephone service, and | appreciate my
colleagues' willingness to address this concern.

I'm also particularly pleased that the Broadband Reclassification Order includes meaningful provisions to address the
needs of carriers serving Rural America. By allowing rural providers to continue to offer their broadband services on a
common carrier basis, and by allowing them to participate in the NECA pooling process, we maintain their ability to re-
duce administrative costs, minimize risk, and create incentives for investment in broadband facilities that are so crucial to
the future of Rural America
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We also take important interim action in the Broadband Reclassification Order to preserve the stability of our universal
service funding. Reclassifying broadband services as information services removes revenues from wireline broadband In-
ternet access services from the mandatory contribution requirements of section 254, taking out a rapidly-growing seg-
ment of the telecommunications sector from the required contribution base. | would have preferred to exercise our per-
missive contribution authority now to address this potential decline in the contribution base permanently, but | am glad
that we were able to agree to adopt an interim measure to preserve existing levels of universal service funding on atrans-
itional basis. | also appreciate the Commission's commitment to take whatever action is necessary to preserve existing
funding levels, including extending the transition or expanding the contribution base. These modifications to the Broad-
band Reclassification Order are critical to my support of the item.

**82 The Commission will also need to assess how the reclassification of wireline broadband services might affect our
ability to support broadband services through the universal service fund, should we decide to do so in the future. Given
the growing importance of broadband services for our economy, public safety, and society, | hope that we can preserve
our ahility to support the deployment of these services for consumers that the market may leave behind.

I'm also glad that we've added an important Notice of Proposed Rulemaking that seeks comment on how we can ensure
that we continue to meet our consumer protection obligations in the Act. On some issues, like consumer privacy, it would
have been far wiser to act now. I'm troubled by the prospect that we might even temporarily roll back consumer privacy
obligations in the Broadband Reclassification Order, particularly during this age in which consumers' personal datais un-
der greater attack than ever. The Commission must move immediately to address these privacy obligations. We should
also act quickly to assess the effect on our Truth-in-Billing rules and the rate averaging requirements of the Act, which
ensure that charges for consumersin rural areas are not higher than those for consumers in urban areas. This Notice sets
the foundation for our consumer protection efforts across all broadband technology platforms and | look forward to
working with my colleagues as we move forward promptly to address these issues.

*14985 For all these reasons, | concur in today's Broadband Reclassification item and support the CALEA item.

I would like to thank my colleagues for their willingness to engage in constructive dialogue and to take meaningful steps
to acknowledge many of my concerns. | also want to thank Tom Navin and the dedicated and professional staff of our
Wireline Competition Bureau, who have worked many long hours to produce these companion items so quickly. All of
our personal staffs have worked incredibly long hours with great dedication to speed this process along. | would like to
acknowledge my personal gratitude to Scott Bergmann for his incredible stamina and persistence. | would be remissif |
didn't also thank his entire family for sacrificing their sacred time with him over these past few weeks. | look forward to
working with you all as we moved forward together.
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